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(i) 
STATEMENT OF QUESTIONS PRESENTED : 


Did the District Court err: 

1. In dismissing with prejudice the original compliant of icra 
Leoffler, plaintiff below and hereinafter so designated,” against Appellees 
John Keely Clifford and Albert J. Ahern, Jr., defendants below and here- 
inafter so designated, and in holding that plaintiff's complaint failed to 

state a claim upon which relief can be granted, by not applying and follow- 
ing, but ignoring, the rules of law that on a motion to dismiss the plain- 
tiff's allegations are to be taken as true and all reasonable favorable 
inferences arising therefrom are to be indulged in plaintiff's favor, and 
that a motion to dismiss should not be sustained unless it appears toa 
certainty that the plaintiff would be entitled to no relief under any state 
of facts which could be proved in support of the claim set forth by the 
plaintiff. 


2. In holding that a cause of action or claim upon which relief could 
be granted does not lie against an attorney, namely; Defendant Ahern, for 
malicious prosecution. 


3. In holding that Defendant Clifford (and Defendant Ate could 
only be sued for malicious prosecution on two identical civil actions or 
claims, and that in Civil Actions 3049-60 and 3050-60 Defendant Clifford 
(and Defendant Ahern) had not sued Plaintiff Leoffler on two identical but 
on two different claims, and thus violate the law of the District of Colum- 
bia that a party who twice sues another, maliciously and without probable 
cause, on two different claims seeking the same type of relief, is respon- 
sible in damages for malicious prosecution. 


4. In allowing Defendant Ahern an attorney's docket fee of $20, 
when he appeared Pro Se and did not have an attorney of record, and was 
not entitled to an attorney's docket fee as a party pro se, and in denying 
plaintiff's motion to retax costs as to this item on the ground or point 
that Defendant Ahern Pro Se was not entitled to an attorney's docket fee, 
and on the point that the award of a $20 attorney's docket fee to both de- 
fendants was erroneous as Section 1923, Title 28, U.S.C. authorizes only 


one "attorney's" docket fee in a single case. 

1 For brevity and convenience parties will be designated as follows: | 
Appellant Severine G. Leoffler, Sr., as "plaintiff" as he was below. 
Appellees Clifford and Ahern as "defendants" as they were Soe 


(ii) 
5. In denying plaintiff's motion to vacate, or for leave to file his 
proposed amended complaint attached to said motion, 


orders of dismissal with prejudi 
tiff's action itself (as distinguished from his complaint) was dismissed. 


or to amend the 
ce to make clear whether or not plain- 
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ARGUMENT THAT THE DISTRICT COURT ERRED: 


I. In Failing To Take Plaintiff's Allegations As True and To | 
Indulge All Reasonable, Favorable Inferences in Plaintiff's 
Favor, and in Sustaining Defendants' Motions To Dismiss 
When It Was Clear and Plain that Plaintiff Would Be Entitled: 
To Relief under the Facts He Could Prove in Support of 
His Alleged Claim . . : , . . 5 . 


In Dismissing as to Defendant Ahern on the Court's Holding 
that "A Cause of Action for Malicious Prosecution Does 
Not Lie against an Attorney," Such as Defendant Ahern 


In Dismissing as to Defendant Clifford on the Court's 
Holding that Plaintiff Had No Alleged Claim Showing Him 


Entitled to Relief under This Court's Rule of Law in Soffos v. 
Eaton, 80 U.S. App. D.C. 306, 152 F. 2d 682 . . (| 


In Adjudging that Defendant Ahern Was and Is Entitled | 
to an Attorney's Docket Fee against Plaintiff When He 
Appeared Only "Pro Se" and Never Was Represented 

by an Attorney at Law of Record, and That He Was and 
Is Entitled to $78.30 Costs Incident To Taking of Plaintiff's | 
Deposition E 5 . 2 . . : : | 


In Denying Plaintiff's Motion 
1. To Vacate the Orders of Dismissal with Prejudice, 
and To Grant a Rehearing, or 
2. To Grant Plaintiff Leave To File His Proposed Amended | 
Complaint, or 
3. To Amend the Orders of Dismissal with Prejudice 
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BRIEF FOR APPELLANT (PLAINTIFF) 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under Section 1291, Title 28, U-.S.C., 
as amended, the District Court's orders of dismissal with prejudice, 
dated October 17th and 21st, 1963 (JA 30), being final decisions, and 
appellant-plaintiff's notice of appeal having been filed November 18, 
1963, within time, as required by Federal Civil Rule 73 (a) and Me 
and 6 (a). JA 45. 
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The District Court had jurisdiction under Section 11-306, D.C. 
Code, 1961, plaintiff's claims being in excess of $10,000.00 (JA 2-4). 


STATEMENT OF THE CASE 


Appellant-Plaintiff Leoffler appeals from the District Court's 
orders of October 17th and 2lst, 1963, based exclusively upon plaintiff's 
original complaint and defendants’ motions to dismiss, "That the motion 
of Defendant Ahern to dismiss be and the same is hereby granted and the 
complaint be and it is hereby dismissed with prejudice," and "That the 
motion of defendant Clifford to dismiss the complaint be and the same is 
granted and the complaint is hereby dismissed with prejudice to him." 
(JA 30), on the ground that said decisions are erroneous and should be 
reversed. 


Plaintiff Leoffler also appeals from the District Court's erroneous 
award of an attorney's docket fee to Defendant Ahern who appeared Pro 
Se and not by attorney at law, and the District Court's erroneous order 
denying plaintiff's motion to retax the costs. JA 11, 16, 18, 31, 38, 47. 


Plaintiff Leoffler also appeals from the District Court's erroneous 
order denying plaintiff's motion petitioning the Court (1) to vacate the 
orders of dismissal with prejudice, and to grant a rehearing, or (2) to 
grant plaintiff leave to file his attached, proposed amended complaint, 
or (3) to amend the orders of dismissal with prejudice to make clear 
whether plaintiff's action (as distinguished from his complaint) is dis- 
missed, so as to ascertain the time from which plaintiff's right to note 
appeal runs. (JA 45) 


Inasmuch as it is plain in the record that the District Court con- 
sidered only plaintiff's original complaint (JA 2), defendants' motions to 
dismiss (JA 10, 17), the bill of costs (JA 31), Plaintiff's Motion for 
Review of Clerk's Taxation of Costs, And To Retax Costs (JA 31), and 
Plaintiff's Motion Petitioning The Court (1) To Vacate, etc. (JA 36), in 
entering the orders of dismissal with prejudice (JA 30), the order 
denying motion to vacate, etc. (JA 45), and the order denying re-taxa- 
tion (JA 47), plaintiff submits that the Joint Appendix has been over- 
burdened as follows: 
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(a) By defendant's inclusion of portions of plaintiff's September 13, 
1963, deposition. JA 5-9. 


(b) By defendant's inclusion of Defendant Ahern's Points and 
Authorities In Support Of Motion To Dismiss (JA 11-16), when the 
District Court's Local Rule 9 (b) mandatorily provides that they "shall 
not be a part of the record." 


(c) By accidental inclusion of Plaintiff's Points and Authorities 
Supporting His Motion For Review Of Clerk's Taxation Of Costs, And 
To Retax Costs," contrary to said Local Rule 9 (b), for plaintiff did not 
designate such points and authorities for the joint appendix. 


(a) By defendants' inclusion of Opposition To Plaintiff's Motion 
For Review Of Clerk's Taxation Of Costs, And To Retax Costs (JA 37), 
plaintiff submitting that the provision of said Local Rule 9 (b) that "A 
statement of opposing points and authorities shall be similarly filed, . 
(emphasis supplied), clearly indicates, without expressly ae a 
they "shall not be a part of the record." 


(e) By defendants" inclusion of Defendant Clifford's "Opposition 
To Plaintiff's Motion To Vacate, For Rehearing, etc." (JA ks contrary 
to Local Rule 9 (b) as above submitted. 


(f) By defendants’ inclusion of Defendant Ahern's One To 
Motion To Reconsider (JA 46), contrary to Local Rule 9 (b) as above 
submitted. 


(g) By defendants’ inclusion of portions of C. A. 3049-60 and 3050- 
60 (JA 47-63), all of which plaintiff submits was made unnecessary by 
defendants' admissions of plaintiff's complaint allegations by operation 
of defendants' motions to dismiss. 


Appellant-Plaintiff Leoffler instituted Civil Action 2217-63 against 
John Keely Clifford and Albert J. Ahern, Jr., Defendants, by filing his 
original and only Complaint For Malicious Prosecution on September 4, 
1963. JA2. This appeal arises therefrom. 


' Defendant Ahern, appearing "Pro Se," filed his Motion To Dismiss 
on September 25, 1963. JA 10. 
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Defendant Clifford appeared in C. A. 2217-63 and submitted him- 
self to the District Court's jurisdiction by appearances of Charles W. 
Halleck, Esq., as attorney for Defendant Clifford, filed October 10, 1963. 
JA 17. Defendant Clifford, Pro Se, filed his Motion To Dismiss on 
October 14, 1963. JA 17. 


On defendants’ motions to dismiss, plaintiff's allegations are to be 
taken as true, and all favorable inferences arising therefrom are to be 
indulged for plaintiff. Defendants’ motions to dismiss should not have 
been sustained unless it appears to a certainty that the plaintiff would be 
entitled to no relief under any state of facts which could be proved in 
support of the claims set forth by the plaintiff. It does not so appear. 


Defendants, by their motions to dismiss, admitted, for the purposes 
of consideration of the motions, that plaintiff's allegations were true, and 
especially that each and every action and charge of defendants alleged by 
plaintiff was done or made falsely, with malice and without probable cause, 
and consequently upon defendants’ personal knowledge they knew that they 
had no basis in truth whatsoever for their actions and charges. Plaintiff 
does not repeat his allegations of defendants’ actions and charges, for 
they are in his complaint. JA 2. Plaintiff invites particular attention to 
his allegation that defendants had prior knowledge that plaintiff was the 
friend and lay representative of one Eva F. Midgett in connection with 
claims of hers (against defendants as her former lawyers), which is the 
basic link that defendants’ C. A. 3049-60 and C. A. 3050-60 actions 
against plaintiff were parts of a campaign by defendants to make plaintiff 
desist from and to punish him for his attempts to aid Mrs. Midgett. De- 
fendants admit that they damaged and injured plaintiff specially by charg- 
ing him falsely, maliciously and without probable cause with the criminal 
offense of conspiracy in C. A. 3049-60 and by charging him with the 
criminal offense of libel in C. A. 3050-60. 


The District Court erroneously granted Defendant Ahern's Pro Se 
motion to dismiss on the ground that he was and could not be liable for 


malicious prosecution in C. A. 3049-60 wherein he was only attorney for 
plaintiffs therein, and could not be liable as a principal as claimed by 
plaintiff. When Defendant Ahern, appearing Pro Se, stated". . . [have 
sued this man only once, in 3050-60. I was not a party in 3049-60. I 


3) 


was merely the lawyer representing a client who filed the law suit. vi 

The District Court stated "I think that is all you need to say, don't you"? 
and "I don't think I need to hear any more. . . ." JA 22. To plaintiff's 
attorney's statements that "The arse of the complaint sue Mr. 
Ahern as a principal" (JA 23), and thai . I expect to prove that Mr. 
Ahern. . . in signing the complaint as oe knew that it was a false 
and malicious" the District Court erroneously ruled "No, suit for 
malicious prosecution lies against the plaintiff and does not lie again 

the attorney." (Emphasis supplied. ) JA 24. The District Court aaa 
cally refused to follow the law as stated in Hoppe v. Klapperich, Minne- 
sota, 173 ALR 319, 224 Minn. 224. (which states the rule exclusively 
applicable in the facts.) JA 24. The District Court read correctly 
plaintiff's complaint by stating Yes, I think this does show that there 
are two suits filed, in one of which Mr. Ahern was a plaintiff and in the 
other of which he was attorney for the plaintiff." JA 26. The District 
Court again stated erroneously "I am not going to follow the Minnesota 
case. In my opinion a cause of action for malicious prosecution does not 
lie against an attorney." JA 26 (Emphasis supplied.) 

The District Court erroneously granted Defendant Clifford's motion 
to dismiss on the ground that Clifford had sued plaintiff on two different 
causes of action and that Clifford's actions did not bring him within the 
rule of Soffos v. Eaton, 60 U.S.App.D.C. 306, 152 F 2d 682. JA 29. The 
Court (JA 28) stated: 


"T have always construed the Soffos case as meaning » 
two suits on the same cause of action, because this Soffos | 
case is an exception to the basic principle that no action 
lies for malicious prosecution of a civil suit, but Judge 
Edgerton says that if one twice sues another maliciously | 
and without probable cause he is responsible to him in 
damages. 

"Now, of course, Judge Edgerton does not say on 


the same cause of action but to me this is necessarily 
implied." 


The Court (JA 29) also stated: 


wu . I construe the Soffos case as being limited to | 
a situation where both suits were for the same cause of 


action, the same purpose or the same relief. 
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"On this ground I will grant the motion because in this 

case the two suits on which the action for malicious prose- 

cution is based were for entirely different causes of action.” 

If the District Court had ruled correctly that Defendant Ahern could 
be sued as a principal where he instituted one of the basic actions as 
attorney for its plaintiff with knowledge of its falsity, maliciousness and 
lack of probable cause, and had not erroneously ruled that "a cause of 
action for malicious prosecution does not lie against an attorney," the 
erroneous ruling as to Clifford would also have applied to Ahern. 


The District Court erroneously granted defendants’ motions con- 
trary to the rule that such motions should not be sustained unless it 
appears to a certainty that the plaintiff would be entitled to no relief 
under any state of facts which could be proved in support of the claims 
set forth by the plaintiff, in that plaintiff can offer proof and expects to 
prove as follows: 


a. That defendants are members of the Bar of the District Court 
engaged in active practice in the District of Columbia. 


b. That defendants and each of them wantonly and wilfully abused 
their privileges as lawyers, and the District Court and its processes, to 
sue plaintiff falsely, with malice, and without probable cause, to cause 
and make plaintiff to desist in, and to punish him for, acting as the friend 
and lay representative of one Eva F. Midgett in connection with claims 
of hers against defendants for defrauding said Eva P. Midgett in Civil 
Actions 1363-61 and 2264-62. 


c. That defendants and each of them knew when they instituted said 
C. A. 3049-60 and C. A. 3050-60 against plaintiff that they had no evidence 
whatever on which to base their claims therein against plaintiff; that 
defendants knew that plaintiff had not conspired as they charged in C. A. 
3049-60; and that plaintiff's actions charged as libel in C. A. 3050-60 
were absolutely, legally privileged and did not support their charges of 
libel and the institution of that action. 


The District Court Clerk erroneously taxed as Defendant Ahern's 
costs and included in the judgment for him $98.30, $20 for an attorney's 
docket fee, and $78.30 for plaintiff's deposition. JA 5-9, 31. 
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Plaintiff's Motion For Review Of Clerk's Taxation Of Costs, And 
To Retax Costs was filed, and denied erroneously by the District Court. 
JA 31, 47. 


Plaintiff's Motion Petitioning the Court | 


1. To Vacate The Orders Of Dismissal With Prejudice, And 
To Grant A Rehearing, or 


2. To Grant Plaintiff Leave To File His Attached, Proposed 
Amended Complaint, or 


3. To Amend The Orders Of Dismissal With Prejudice To: 
Make Clear Whether Plaintiff's Action (as distinguished 
from his complaint) Is Dismissed. Or Whether Summary 
Judgment For Defendant Has Been Entered, So As To 
Ascertain The Time From Which Plaintiff's Right To 
Note Appeal Runs, 


was filed, and denied erroneously by the District Court. JA 38, 40, 45. 


Plaintiff's Notice Of Appeal was filed November 18, 1963, within 
time as prescribed by Federal Civil Rule 6 (a), as amended. JA/45. 
| 


STATUTES AND RULES INVOLVED 


Section 1291, Title 28, U.S.C.: 


section tev’, ee oe 
"The courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district courts 
of the United States,. . . ." 


Section 1920, Title 28, U.S.C. : 


"A judge or clerk of any court of the United States 
may tax as costs the following: 


t 


(2) Fees of the court reporter for all or any part 
of the stenographic transcript necessarily obtained 
for use in the case, 


‘Al 
. 


"(5) Docket fees under section 1923 of this title. 


Aad wv 
. . . . . 


Section 1923, Title 28, U.S.C 


, U0.&. - 


(a) Attorney's and proctor's docket fees in courts of 
the United States may be taxed as costs as follows: 


"$20 on trial or final hearing (including a default judg- 
ment whether entered by the court or by the clerk) in 
civil, . .. cases, . . aM 


Section 11-306, D. C. Code, 1961: 


"Said court [U.S. District Court for D. C.] ... shall 
have cognizance . . . of all cases in law and equity be- 
tween parties, both or either of which shall be resident 
or be found within said district ... .” 


Federal Rule of Civil Procedure 6 (a): 


(a) Computation. In computing any period of time pre- 
scribed or allowed by these rules, . . « the day of the act, 
event, or default from which the designated period of time 
begins to run shall not be included. The last day of the 
period so computed shall be included, unless it is a Satur- 
day, a Sunday, or a legal holiday, in which event the period 
runs until the end of the next day which is not a Saturday, 
a Sunday, or a legal holiday . . . a 


Federal Rule of Civil Procedure 54 (a): 


(d) Costs .. . costs shall be allowed as of course to the 
prevailing party unless the court otherwise directs;. . . On 
motion served within 5 days thereafter, the action of the 
clerk may be reviewed by the court.” 


Federal Rule of Civil Procedure 73 (a): 


" . . , the time within which an appeal may be taken 
shall be 30 days from the entry of the judgment appealed 
from... ." 


Federal Rule of Civil Procedure 73 (b): 


"(b) Notice of Appeal. The notice of appeal shall specify 
the parties taking the appeal; shall designate the judgment 
or part thereof appealed from; and shall name the court to 
which the appeal is taken. . . .” 
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U. S. District Court for D. C. Local Rule 9 (b): 


"(b) POINTS AND AUTHORITIES . . Such 
statement [points and authorities required be filed with 
each motion] shall be additional to a statement of grounds | 
in the motion itself, and shall be entered on the docket 
but shall not be a part of the record. . A statement of | 
opposing points and authorities shall be ‘similarly filed, 


STATEMENT OF POINTS 
The District Court erred: | 


(1) In failing, on defendants' motions to dismiss, to take plaintiff's 
allegations as true and to indulge all reasonable, favorable inferences for 
plaintiff arising therefrom, and in failing to apply and follow the rule of 
law that a motion to dismiss should not be sustained unless it appears to 
a certainty that the plaintiff would be entitled to no relief under any state 
of facts which could be proved in support of the claim set forth by plaintiff. 


(2) In dismissing plaintiff's complaint (a) on the erroneous holding 
in favor of Defendant Ahern that "a cause of action for malicious prose- 
cution does not lie against an attorney," and (b) on the erroneous holding 
in favor of Defendant Clifford (applicable also to Defendant Ahern) that 
plaintiff's claim for relief on malicious prosecution does not lie against 
Defendant Clifford on the erroneous holding that Soffos v. Eaton, 80 US 
App. DC 306, 152 F 2d 682, does not allow nor support plaintiff's claim. 


(3) In taxing as part of Defendant Ahern's costs an attorney’ s 
docket fee" when Defendant Ahern appeared only "Pro Se" and never was 
represented by an attorney at law of record. | 


(4) In denying plaintiff's motion (1) to vacate and grant rehearing, 
(2) to grant plaintiff leave to file his proposed Amended Complaint, and 
(3) to amend the orders of dismissal to make clear whether or not plain- 
tiff's action is dismissed, so as to ascertain the time from which plain- 
tiff's right to note appeal runs. | 
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SUMMARY OF ARGUMENT 
The District Court erred: 


(1) In failing, on hearing of defendants’ motions to dismiss, to 
apply and follow the rules of law requiring the District Court to take 
plaintiff's allegations as true and to indulge all reasonable, favorable 
inferences in plaintiff's favor arising therefrom, and thereupon to re- 
frain from sustaining and granting said defendants’ motions to dismiss. 
A motion to dismiss should not be sustained unless it appears to a 
certainty that the plaintiff would be entitled to no relief under any state 
of facts which could be proved in support of the plaintiff's alleged claim. 
The District Court erroneously ignored these rules in dismissing plain- 
tiff’s complaint with prejudice. 


(2) In dismissing as to Defendant Ahern on the utterly dangerous 
and erroneous holding that "a cause of action for malicious prosecution 
does not lie against an attorney,” for such holding is not supported by, 
but is contrary to, any proper and reasonable concept of justice and to 
all law, and if allowed to stand would give any attorney at law license to 
abuse his office as such, and the courts and their processes, to harrass 
and punish those whom he may defraud or oppose. 


(3) In dismissing as to Defendant Clifford (applicable also to 
Defendant Ahern) on the erroneous holding that one who twice sues 
another, maliciously and without probable cause, is not liable for 
malicious prosecution unless the suits are upon identical claims and 
facts, for such holding is not supported by, but is contrary to, the law 
of the District of Columbia as decided by this Court of Appeals. 


(4) In adjudging, by denial of plaintiff's motion to retax the costs 
where the Clerk had allowed Defendant Ahern a $20 attorney's docket 
fee, that Defendant Ahern legally was entitled to an attorney's docket 
fee against plaintiff even though Defendant Ahern appeared "Pro Se" 
only, and never was represented herein by an attorney at law of record. 


(5) In denying plaintiff's motion to vacate, etc., on the grounds (a) 
that the Court's orders of dismissal were erroneously based and should 
be vacated, on the grounds stated in (1), (2) and (3) above, (b) the District 
Court abused its discretion in denying plaintiff leave to file his proposed 
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amended complaint, and (c) in failing to observe that there is a clear 
legal distinction between dismissal of a complaint on which an action 
is instituted, and dismissal of the action itself, and in not making clear 
whether the plaintiff's complaint only was dismissed or if both plain- 
tiff's complaint and his action were dismissed, to ascertain the time 
from which plaintiff's right to note appeal runs. 


ARGUMENT 


The District Court Erred in Failing To Take 
Plaintiff's Allegations As True and To Indulge 

All Reasonable, Favorable Inferences in Plaintiff's 
Favor, and in Sustaining Defendants' Motions To _ 
Dismiss When It Was Clear and Plain that Plaintiff 
Would Be Entitled To Relief Under the Facts He 
Could Prove in Support of His Alleged Claim 


"On a motion to dismiss, the plaintiff's allegations are to be 
taken as true and all reasonable favorable inferences arising there- 
from are to be indulged. Dioguardi v. Durning, 2 Cir.,139 F. 2di774. 
A motion to dismiss should not be sustained 'unless it appears to a 
certainty that the plaintiff would be entitledno relief under any state 
of facts which could be proved in support of the claim’ set forth by 
the plaintiff." | 

Callaway v. Hamilton Natl. Bank, 90 U.S. App. D.C. 229, 


231, 195 F. 2d 556. 
See also: 


Natl. Used Car Market Report v. Nat. Auto. Dealers Assn. ey 
91 U.S. App. D.C. 313, 200 F. 2d 359. 


Continental Distilling Corp. v. Humphrey, 95 U.S. App. D. . 104, 
220 F. 2d 367. 


Defendants’ motions admit as true that all of defendants’ actions 
and charges were done and made falsely, with malice and without 
probable cause, and consequently defendants admitted that upon | 
their personal knowledge they had no basis in fact and truth what- 
soever for their actions and charges. | 
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Plaintiff can and expects to prove that defendants knew that 
plaintiff was the friend and lay representative of Mrs. Eva F. 
Midgett in connection with her claims against defendants for 
defrauding her, and that defendants as principals falsely, with 
malice and without probable cause, and upon utterly baseless allega- 
tions and charges, sued plaintiff twice to cause him to desist from 
and to punish him for aiding Mrs. Midgett. 


Taken as true, and indulging all reasonable favorable infer- 
ences arising therefrom in plaintiff's favor, the allegations of plain- 
tiff's complaint state a claim upon which relief can be granted. 


* Soffos v. Eaton, 80 U.S. App. D.C. 306, 152 F. 2d 682. 
* Holt v. Boyle Brothers, Inc., 95 U.S. App. D.C. 1, 217 F. 2d 16. 


IL The District Court Erred and Should Be Reversed 
for Dismissing as to Defendant Ahern on the Court's 
Holding that "A Cause of Action for Malicious 
Prosecution Does Not Lie Against an Attorney," 
Such as Defendant Ahern. 


a es ep a 

Plaintiff's allegations, admitted by Defendant Ahern's motion 
to dismiss, make it clear that Ahern is sued as a principal tort- 
feasor. J.A. 2. 


The District Court plainly erred in holding flatly that "A 
cause of action for malicious prosecution does not lie against an 
attorney.” J.A. 24, 26. This is a dangerous, erroneous and unequivo- 
cal holding that an attorney at law is not liable for hisactions as such, 
no matter how tortious and wrongful, and has legal immunity and license 
to harrass and punish those whom he may have defrauded or opposed. 


Plaintiff's allegation, Paragraph 2A, clearly stated that Defend- 
ant Clifford as plaintiff and Defendant Ahern as attorney for Defend- 
ant Clifford instituted Civil Action 3049-60, and Paragraph 2B clearly 
stated that both defendants instituted Civil Action 3050-60 as plain- 
tiffs. 


All case and text law is against, and does not support, the 
District Court's erroneous holding or ruling that Defendant Ahern 
could not be sued for malicious prosecution where he acted as attor- 
ney and knew personally that the allegations he made as attorney were 
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false, malicious and without probable cause. On plaintiff's allega- 
tions, Defendant Ahern is liable as a principal as well as Defendant 
Clifford for their actions and charges in C.A. 3049-60 taken | 
together with their actions and charges in C.A. 3050-60. The fact 
that Defendant Ahern instituted C.A. 3049-60 as attorney for its 
plaintiffs does not absolve him nor make him immune from liability 
as a principal in view of his personal knowledge of its falsity, mali- 
ciousness and lack of probable cause. 


* Harlow v. Carroll, 6 App. D.C. 128. | 
* Hall v. Field Enterprises, 94 A. 2d 479 and 114 A. 2d 840. 
* Hoppe v. Klapperich, 224 Minn. 224, 173 A.L.R. 819, 
28 N.W. 2d 780, which the District Court expressly 
refused to follow, J.A. 24, 26, although the A.L.R. 
editors evidently consider it a leading case. 
Malicious Prosecution, 54 C.J.S. 1034, Sec. 66. 
Malicious Prosecution, 34 Am. Jur. 755, Sec. 85, Hoppe, 
supra, cited in supplement. 


* Harlow v. Carroll, 6 App. D.C. 128, at p. 140, states: 


‘Wanton libel and slander wholly irrelevant and uncalled 


for, are no more entitled to the privilege of immunity 
from suit than are assault and battery, or any other 
violation of right. .. . We are of opinion that the libel- 
lous matter complained of in this case was not privileged; 
and that both counsel and client concerned in its utter- 


ance are liable to a suit at law to the person injured 
thereby." 


This language clearly shows, contrary to the District Court's 

erroneous holding, that an attorney at law who joins eee 
with his client in perpetrating a tort by lawsuit is liable upon 
an action as a principal. | 


When the two reports of *Hall v. Field Enterprises, supra, are 
read together it is clear that both a plaintiff and his attorney ina 
prior suit may be held liable as principals for wrongful use of the 
court's processes to inflict malicious prosecution. See 94 A. 2a 481, 
where the Municipal Court of Appeals reversed dismissal entered 
on motion to dismiss (as here), saying: ‘On the record before us 
we cannot say that if all conflicting inferences were resolved in 
favor of plaintiff at a trial he would nevertheless be precluded from 
recovery as a matter of law. 
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Malicious Prosecution, 54 C.J.S. 1034, Sec. 66 — Attorneys — 
states: 


|. . He [an attorney at law] is liable, however, for 
knowingly prosecuting a groundless action to accomplish 
a malicious purpose of his client.” 


See cases cited there, including: 


Hoppe v. Klapperich, 224 Minn. 224, 173 A.L.R. 819, 
28 N.W. 2d 780. 

Bicknell v. Dorion, 16 Pickering (33 Mass.) 478. 

Staley v. Turner, 21 Mo. App. Repts. 224, 251. 

Peck v. Chouteau, 91 Mo. Repts. 138. 

Maechtlen v. Roberts, 121 Kans. Repts. 777. 

Payne v. Donegan, 9 Ill. App. Ct. Repts. 566. 

Birnap v. Marsh, 13 Ill. 535. 


Wl. The District Court Erred and Should Be Reversed 
for Dismissing as to Defendant Clifford on the 
Court's Holding that Plaintiff Had Not Alleged 
a Claim Showing Him Entitled To Relief under 
This Court's Rule of Law in Soffos v. Eaton, 


80 U.S. App. D.C. 306, 152 F. 2d 682. 
Plaintiff's allegations, admitted by motion, make it clear that 
Defendant Clifford sued plaintiff twice, falsely, maliciously and 
without probable cause, and that both actions resulted in judgments 


against Clifford with prejudice in favor of plaintiff. Plaintiff's 
allegations also formed a basis of proving that Clifford's two suits 
were related parts of a campaign against plaintiff to harrass and 


punish him for aiding Mrs. Midgett. 


The District Court erroneously and flatly held that plaintiff's 
complaint did not state a claim against Defendant Clifford on which 
relief can be granted, on the authority of Soffos v. Eaton, supra. 


The District Court stated correctly as to Soffos, supra, that 
the grounds or claims in the two basic suits were different, but 
the Court was in error and mistaken in stating that "both suits 
were for the same cause of action, namely, to secure possession 
of the property” (J.A. 28), for the District Court confused the type 
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of relief sought — possession — with the fact that the claims were upon 
different causes of action or facts. 


* Soffos v. Eaton, 80 U.S. App. D.C. 306, 152 F. 2d 682, after 
stating that: 


. In July, 1942, appellee B. M. Eaton sued for pos- 
session on the alleged ground that he wished to remodel 
the premises into two apartments. Trial resulted in favor | 
of appellant. In August appellee Eaton sued for possession 
on an alleged breach of covenant in that appellant and his 
wife were disorderly and committing a nuisance. This 
suit also resulted in favor of appellant....” 


showing that the same type of relief was sought upon different causes 
of action or facts, ruled: 


. We hold accordingly that one who twice sues 
another maliciously and without probable cause is respon- | 
sible to him in damages. Appellant's complaint therefor 
states a claim upon which relief may be granted.” 


This Court in Soffos clearly ruled that two actions brought 
maliciously and without probable cause on different causes of action 
or facts, even if for the same type of relief, and resulting in fayor 
of defendants, would support an action for malicious prosecution. 
This Court did not limit or require a valid claim for relief to be 
based on two actions on identical claims for identical relief. In- 
herent in Soffos is a legal ruling that plaintiffs who bring two 
malicious actions without probable cause which have relationship 
cannot escape liability and responsibility by alleging different but 
non-actionable facts or untruthful factual claims, while seeking the 
same type of relief. Soffos claimed possession on different causes 
or facts. Here defendants claimed money on different causes or 
facts. 


* Holt v. Boyle Brothers, 95 U.S. App. D.C. 1, 217 F. 24 16, 
held that two separate malicious civil actions, without probable 
cause, are not required, and further held that a single malicious 
action without probable cause, and an unconscionable appeal there- 
from, would support an action for malicious prosecution. As Judge 
Edgerton said in Soffos, "We see no good reason why the law should 


16 


tolerate repeated abuse of its processes.” Holt, supra, makes it 
plain that this Court does not require, and that the District Court 
was in error in requiring, two successive actions upon identical 
grounds for the same relief as a basis for an action for malicious 
prosecution. 


Plaintiff submits that the District Court erred in dismissing 
as to Defendant Clifford, and that this claimed error applies also 
to Defendant Ahern, if it should be held that it was error to dis- 
miss as to Ahern on the ground that plaintiff's claim for malicious 
prosecution did not lie against Ahern when he acted as attorney at 
law for Clifford. 


IV. The District Court Erred in Adjudging that Defendant” 


Ahern Was and Is Entitled To an Attorney's Docket 
Fee against Plaintiff Who Appeared Only "Pro Se" 
and Never Was Represented by an Attorney at Law 
of Record, and That He Was and Is Entitled to $78.30 


Costs Incident to Taking of Plaintiff's Deposition 
Reversal of the District Court's judgments of dismissal of 
plaintiff's complaint with prejudice, and consequent reinstatement 
of plaintiff's complaint, would decide this point for plaintiff. 


Assuming, however, that this Court does not reverse the 
District Court's orders of dismissal, the questions remain whether 
Defendant Ahern, who appeared only "Pro Se" and never by attor- 
ney at law, is legally entitled to a $20 “attorney's . . . docket fee" 
and also to $78.30 for "stenographic transcript necessarily ob- 
tained for use in the case." Plaintiff submits that he is not so 
entitled. 


See Bill of Costs, J.A. 31, Plaintiff's Motion For Review Of 
Clerk's Taxation Of Costs, And To Retax Costs, J.A. 31, and Order 
Denying Re-Taxation of Costs (J.A. 47). 


Federal Civil Rule 54 (d) provides, in part, as follows: 


" ... costs shall be allowed as of course to the pre- 
vailing party unless the court otherwise directs. ... 
On motion served within 5 days thereafter, the action of 
the clerk may be reviewed by the court.” 
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Section 1920, Taxation of Costs, Title 28, U.S.C., RSS in 
part, as follows: 


"A judge or clerk of any court of the United States may 

tax as costs the following: 
"(2) Fees of the court reporter for all or any part of the 

stenographic transcript necessarily obtained for use in the 


cases (emphasis supplied) 


"(5) Docket fees under section 1923 of this title." 


Section 1923, Docket fees and costs of briefs, Title 28, U.S.C., 
provides, in part, as follows: 

"(a) Attorney's and proctor's docket fees in courts of 

the United States may be taxed as costs as follows: 

"$20 on trial or final hearing (including a default 
apsaaats whether entered by the court or by the clerk) 

in civil, . cases,..." 

The Clerk's award of a $20 attorney's docket fee for "Docket 
fees under 28 U.S.C. 1923," J.A. 31, is legally erroneous and unsup- 
ported, and the District Court should be reversed, and said $20 
disallowed, inasmuch as (a) the record shows that Defendant Ahern 
appeared only "Pro Se” for himself, as defendant, and never was 
represented in this C.A. 2217- 63 by an attorney at law of record, 
and (b) an attorney's docket fee cannot be taxed in favor of a party 
who conducted his own cause. 

* Gorse v. Parker, C.C. Ill. 1888, 36 Fed. 840. 


The Clerk's award of $78.30 for "Costs incident to eine of 
depositions," J.A. 31, is legally erroneous and unsupported, and the 
District Court should be reversed, and said $78.30 disallowed, 
inasmuch as (a) the record shows that Defendant Ahern was 

entirely too hasty in personally taking plaintiff's deposition on: 
September 13, 1963 (J.A. 5), nine days after this C.A. 2217- 63 
was instituted on September 4, 1963 (J.A. 2), and that it was met 
used in connection with the District Court's orders of dismissal, 
J.A. 30, which were based only upon plaintiff's original complaint, 
J.A. 2, and defendants’ motions to dismiss, J.A. 10, 17, and conse- 
quently plaintiff's deposition was not "necessarily obtained for use 
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in the case” and taxable under Sec. 1920, Title 28, U.S.C., which gives 
the District Court discretion to tax as costs "Fees of the court 
reporter for all or any part of the stenographic transcript neces- 
sarily obtained for use in the case.” Plaintiff submits that his depo- 
sition, so hastily taken by Defendant Ahern personally in a personal, 
brow-beating, harrassment of plaintiff, an elderly man (shown by 

the deposition itself), has been erroneously and illegally charged 

to plaintiff, and that’ this Court should reverse the District Court's 
allowance of $78.30 therefor. 


V. The District Court Erred in Denying Plaintiff's 
Motion 
1. To Vacate the Orders of Dismissal with Preju- 
dice, and to Grant a Rehearing, or 
2. To Grant Plaintiff Leave To File His Proposed 
Amended Complaint, or 
3. To Amend the Orders of Dismissal with Preju- 
dice To Make Clear Whether Plaintiff's Action (As 
Distinguished from His Complaint) Is Dismissed, or 
Whether Summary Judgment for Defendants Has Been 
Entered, so as To Ascertain the Time from Which 


Plaintiff's Right To Appeal Runs 
1. As to the District Court's refusal to vacate the orders of 
dismissal, plaintiff relies for reversal upon Points I, I and 
above. 


2. As to the District Court's error by refusal to grant plain- 
tiff leave to file his proposed amended complaint (J.A. 40), see the 
standard work *Federal Practice and Procedure, Rules Edition, 
by Barron and Holtzoff — Wright, Vol. 1A, on Rule 15 — Amended 
Pleadings: 


Sec. 442, p. 712: "Rule 15(a) calls for liberality in allowing 
amendments, and the rules on amendments themselves 
are liberally construed in the courts, in order to ensure, 
so far as possible, that cases are decided on their merits." 


Sec. 444, p. 719: "Leave to amend is generally sought by 
motion by the party in interest, but may be granted 
by the court on its own motion. . . - However, if leave 
to amend would have been granted if it had been sought 
and the rights of the parties are not prejudiced, the 
court may accept amended pleadings filed without leave." 
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Sec. 445, p. 730: '". . . And it is frequently held errone- 
ous to dismiss a complaint without granting leave to 
amend. In other cases refusal of amendment has been 
held an abuse of discretion where the result below was 
to prevent the party from having a decision on the merits 
of the case." 


Sec. 446, p. 731: 'No time is prescribed for amendments by 
leave of court.” 
p. 734: "Thus the court exercising a wise discretion, 
may allow amendment after . . dismissal of the complaint.” 


Plaintiff submits that the District Court abused its discretion 
in denying plaintiff leave to amend, and in dismissing his original 
and only complaint with prejudice. 


Plaintiff submits that his proposed amended complaint stated a 
claim on which relief can be granted, under the cases hereinbefore 
cited; that proof could have been offered by him, and admitted in 
evidence, under the scope of the allegations of his original and' only 
complaint, of all of the allegations of his proposed amended complaint, 
and that the District Court abused his discretion and erred in not 
following the basic rule that | 


" |. .a complaint should not be dismissed for failure 
to state a claim unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim 
which would entitle him to relief." | 


* Conley v. Gibson, 330 U.S. 41, p. 45, 2 L. ed 2d 80, 84, 
78S. Ct. 99. 
Sass v. District of Columbia, 114 U.S. App. D.C. 365, 
316 F. 2d 366. 

3. As to the District Court's error by denying plaintiff's 
motion to amend the orders of dismissal, J.A. 45, plaintiff sub- 
mits that the record is confusing and that the orders of dismissal, 
J.A. 30, should have been clarified by correction by the District 
Court. The orders of dismissal, J.A. 30, dismiss only plaintiff's 
complaint with prejudice, but are silent as to whether or not plain- 
tiff's action itself is dismissed. There is a basic and decisive 
difference between dismissal or a complaint (as here) and of the 
action itself, to make certain the start of a party's time for noting 
appeal. | 
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* Jung v. K. & D. Mining Co., 1958, 336 U.S. 335, 2 L. ed 2d 806, 
78 S. Ct. 764. 

Plaintiff submits that this Court should reverse the judgments 
below and also direct that orders of dismissal be clear and explicit 
as to whether or not the action itself (as distinguished from the 
complaint) is dismissed. 


CONCLUSION 


Appellant-plaintiff submits that his "day in court” for trial of 
his claims on their merits has been denied by abuse of discretion 
and erroneous rulings. 


Appellant-plaintiff submits that the District Court erred and 
is not supported by law as to the judgments of dismissal of plain- 
tiff's complaint with prejudice, and of denial of plaintiff's motion 
to vacate, etc., and should be reversed, with holding that plaintiff 
has stated a claim on which relief can be granted, and is entitled 


to proceed with Civil Action 2217-63 upon either his original or 
amended complaint. 


Appellant-plaintiff submits that the District Court erred and 
is not supported by law in allowing Defendant Ahern a $20 attor- 
ney’s docket fee and $78.30 for plaintiff's deposition as "neces- 
sarily obtained for use in the case," and should be reversed, with 
disallowance of said items. 


Respectfully submitted, 


H. CLAY ESPEY 


219 Southern Building 
1425 H Street, N.W., 
Washington 5, D. C. 


Attorney for Appellant-Plaintiff. 
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3. To Amend the Orders of Dismissal with Prejudice to Make 
Clear Whether Plaintiff's Action (as distinguished from his 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SEVERINE G. LEOFFLER, SR., 
4920 Rodman Street, N.W., 
Washington 16, D. C. 


Plaintiff, 


JOHN KEELY CLIFFORD, and - 
ALBERT J. AHERN, JR., 
14th Floor, Shapiro Building, 
1413 K Street, N. W., 
Washington 5, D. C., 


) 
) 
) 
) 

v. ) Civil Action No. 2217-63 
\ ———— 
) 

) 
) 
) 
) 
) 


Defendants. 


RELEVANT DOCKET ENTRIES 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Proceedings 2217-63 F es Total 


Deposit for cost by 
Complaint, appearance, jury demand filed 


Motion of deft #2 to dismiss; P&A; c/s 
9-25-63. filed 


Appearance of Charles W. Halleck as 
attorney for deft #1. filed 


Motion of deft #1 to dismiss; appearance 
Pro Se. 


Order granting motion of deft Ahern to dis- 
miss complaint. (N) Holtzoff, J. 


Order dismissing complaint as to deft 
Clifford. (N) Holtzoff, J. 
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Proceedings 2217-63 Fees Total 
Bill of costs verified by Albert J. Ahern, 


Jr. filed 


Costs taxed for deft #2 in amount of 
$98.30 (N) filed 


Motion of pltf for review of taxation of 
costs and to retax costs; c/m 11-6-63; 
P&A; M.C. 11-6-63. filed 


Transcript of proceedings 10-17-63, 
Vol. I, pp. 1-19. (Rep- Gerald Nevitt. 
Court's copy). filed 


Motion of pltf to vacate order of dis- 
missal and to grant rehearing; for leave 

to file amended complaint; to amend 

order; P&A; c/m 11-13-63; exhibit; 

M.C. 11-14-63. filed 


Notice of appeal by pltf; deposit by Espey, 
$5.00. (copies mailed to Charles W. Hal- 
leck, Esq. and Albert J. Ahern, Jr.) filed 


Order denying motion to vacate, for 
rehearing, and to file amended 
complaint. (N) 3 Holtzoff, J. 


Order denying motion to re-tax costs. 
(N) Holtzoff, J. 


[Filed Sept. 4, 1963] 
COMPLAINT FOR MALICIOUS PROSECUTION. 


1. This Court has jurisdiction over this civil action under 
Section 11-306, District of Columbia Code, 1961. Plaintiff's claims 
against the defendants are for a total amount in excess of Ten Thousand 
Dollars ($10,000.00), which brings it within the jurisdiction of this Court 
as to amount. 

2. Plaintiff sues defendants for malicous prosecution. Defendants, 
having prior knowledge that plaintiff was the friend and lay representa- 


tive of one Eva F. Midgett in connection with claims of hers, falsely, 
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and with malice, and without probable cause, sued plaintiff upon n five 
alleged causes of action or claims upon which they sought judgments in 
matters relating to such representation, by way of five counts in two 
civil actions, all of which have terminated completely in plaintiff's favor 
by final judgments of dismissal with prejudice of defendants’ claims, as 
follows: 

A. On September 15, 1960, Defendant Clifford as plaintiff 
and Defendant Ahern as attorney for Defendant Clifford instituted Civil 
Action 3049-60 in this Court whereby they sued plaintiff as defendant, 
together with four other defendants. On April 11, 1962, said Civil 
Action 3049-60 was dismissed with prejudice by final judgment of this 
Court. Said Civil Action 3049-60 was based upon defendants’ complaint 
in two counts, as follows: | 

1. Defendants’ first count charged that plaintitt conspired 
with Civil Action 3049-60 Defendants H. Clay Espey and Carl E. Henderson 
against Civil Action 3049-60 Plaintiffs John K. Clifford and Wise & 
Midgett, Inc., which was a District of Columbia corporation, and asked 
an injunction against plaintiff. 

2. Defendants’ second count charged that plaintiff con- 
spired with Civil Action 3049-60 Defendants H. Clay Espey, Carl 
Henderson and Crankshaft Service, Inc., to destroy the fiscal \stability 
of Civil Action 3049-60 Plaintiff Wise & Midgett, Inc., and asked judgment 
for $21,688.91 against plaintiff and the other Civil Action 3049-60 


defendants. 


B. On September 15, 1960, defendants as plaintiff's instituted 
Civil Action 3050-60 in this Court without naming plaintiff as'a party 
defendant. By their Amended Complaint in said Civil Action 3050-60, 
filed on May 2, 1962, by leave of this Court, defendants as plaintiffs 
added three additional counts alleging three additional claims against 
this plaintiff as defendant and the original Civil Action 3050- 60 defendant, 


each for $200,000.00. On September 4, 1962, this Court by a final 
judgment dismissed with prejudice defendants' Count Two, Three and 
Four claims against this defendant upon motion that pisiatie conduct 
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was legal and privileged. Said Civil Action 3050-60 as to plaintiff was 
based upon defendants’ Amended Complaint Counts Two, Three and Four, 
as follows: 

1. Defendants’ Count Two For Libel, added by amend- 
ment May 2, 1962, charged libel of defendants caused by plaintiff and 
H. Clay Espey on or about March 13, 1962, and asked compensatory 
damages in the amount of $100,000.00 and punitive damages in the 
amount of $100,000.00, a total of $200,000.00. 

2. Defendants’ Count Three For Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and H. Clay 
Espey on or about January 23, 1962, and asked compensatory damages 
in the amount of $100,000.00 and punitive damages in the amount of 
$100,000.00, a total of $200,000.00 

3. Defendants' Count Four For Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and H. Clay 
Espey on or about March 13, 1962, and asked compensatory damages in 
the amount of $100,000.00 and punitive damages in the amount of $100,000.00, 
a total of $200,000.00. 


3. By reason of such malicious prosecution of plaintiff by defen- 


dants plaintiff was subjected to great distress and pain of mind and body, 
humiliation and indignity, was prevented from attending to his usual 
business, and subjected to expense in the sum of $5,000.00 in the pro- 
curement and services of counsel in his defense, and was injured in his 
good name and reputation in the community to plaintiff's damage in the 
sum of $50,000.00. 

Wherefore, plaintiff prays judgment for compensatory damages in 
the amount of $55,000.00 and punitive damages in the amount of 
$50,000.00. 

/s/ H. Clay Espey 
Attorney for Plaintiff 


*x* * 


Plaintiff demands jury trial. 
/s/ H. Clay Espey 
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EXCERPTS FROM DEPOSITION OF SEVERINE G. LEOFFLER, SR., 


Washington, D. Cc. 
Friday, 
September 13, 1963 


Deposition of SEVERINE G. LEOFFLER, SR., the plaintiff herein, 
called for examination by counsel for the defendant Ahern in the above- 
entitled action, pursuant to notice, before Doyne W. Spencer, a Notary 
Public in and for the District of Columbia, in the offices of Albert J. 
Ahern, Jr., 14th Floor, 1413 K Street, N.W., Washington, D. C., 
commencing at 3:00 p.m. on Friday, September 13, 1963. 

* * * * me 

EXAMINATION BY COUNSEL FOR DEFENDANT AHERN 

* * * * * | 
BY MR. AHERN: 

Q. Now, you have filed a suit, have you not, sir, 2217- 63? 
A, That's right. 

Q. Do you know what that suit is about? A. Yes. 

Q. What's that suit about? A. Why, it's suing you and Clifford 
for trying to claim the attorneys' fees. | 

Q. Claim attorneys' fees? A. That's right, and all the trouble 
you have caused me in that with the unlegal or with no authority 
suit, * * * | 

* * * * * 

Q. That were made against you. Now, what else? A. For 
damages done to me in many ways with this $600,000 suit. It was 
published by the Stone Mer cantile Agency. It went all over -- - the Law 
Reporter. If it hadn't been for my standing in that, I would have been 
ruined, 

* * * * x) 

©, Well now, I am asking you, in September of 1960, you had 

just been sued -- right? A. Yes. 


Q. And you were upset, were you not, when you were sued? 
A, Well, that one, then that wasn't, that was the one that was for 
$21,000, $21,688. 
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. Yes. Did that upset you? A. No, that didn't upset me. 
That didn't cause you any mental anguish? A. No. 
. That didn't keep you awake nights? A. No. The $600,000 -- 
. We'll get to that ina moment. A. In April 1962. 
. We'll get to that in a moment. So the $21,000 didn't upset you? 


©. It didn't cause you to lose weight? A. That's right. 
. Didn't cause you to lose sleep? A. No. 
* * * * * 

©. Incidentally, sir, have you ever been sued before other than 
my litigation? A. Iwas sued in business; there may be half a dozen 
suits against us now, but that's all covered by liability insurance in our 
business operation. 

* * * * * 

©. But he never told you that the plaintiffs consented to a dismissal 

of the case? A. I didn't know that the plaintiffs even went there. 
They couldn't answer, they had no defense against it, and the Court 
threw it out. 

Q. Is that what you were told? A. That's my understanding of it. 
I wasn't told. It's just my own understanding of it. 

Q. I want you to tell me in your own words what your understanding 
was of how that case was dismissed, and upon what basis it was dis- 
missed. A. It was dismissed -- well, that's all I can say, it was dis- 
missed. 

Q. For what reason? A. I suppose you had no defense, you 
couldn't prove what you had charged me with. 

Q. Is that what Mr. Espey told you? A. No. I don't know whether 
he told me that or not. That was the understanding. 

Q. Well, where did you get that understanding? A. I maybe did 
get it from Espey. It may have been Espey. 


* * * 
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Q. All right. So would it be correct to say that from the time 
you were served with 3049-60, you made no payment of any kind on that 
suit; and that the first check that you gave to Mr. Espey was a loan 
on November 29, 1961; is that right? A. That's right. 

Q. Now, you knew, did you not, that on the 17th of February 1961 
an Order had been entered dismissing this case, 3049-60; you knew 
that, didn't you? A. What date? : 

Q. The 17th of February 1961, by Judge Walsh. A. I don't know 
as I did. | 
* * * * x | 

Q. All right. Do you know that to be the fact? That this case, 
that 3049-60 had been dismissed on the consent of the plaintiffs, and 
that you had not been served with the slander suit until, as you say, 
April of 1962, so that on November 29, 1961, when you gave Espey 
$500, there was no litigation outstanding against you? A. Sure there 
was. 

Q. Now, what did you believe to be the outstanding ne 
against you in November of 1961? A. Well, still this $21,000 suit 
against me was still there. 

Q. Now, did Espey tell you that? A. He just said it now. 

Q. So you accept his word on that, is that right? A. Yes. 
Absolutely. 

Q, And you have no independent recollection of him telling you 
in February of 1961 that the case had been dismissed? A. well, it 
wasn't. 

Q. And you have never been shown an Order showing that it was 
dismissed in February? A. No. 


* * * * * 


Q. Now, we'll just take this up point by point. Now, you have 


made reference to the $600,000 slander suit that was filed against you, 
3050-60. Right? A. Right. 
Q. Did Mr. Espey tell you that there was a court order entered 


in this case allowing me to sue you? A. No. 
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Q. Did he or did he not? A. No. Idon't remember anything 
like that. 

Q. Did Mr. Espey tell you that when I filed a motion to add you 
as a party defendant, neither he nor his lawyer objected to you being 
added as a defendant? A. No. 


* * * * * 


Q. Now, can you tell me what I charged in Count 2? A. No. 


Q. Then Count 2 didn't cause you any mental anguish, did it? 

A. Idon't know. 
* * * * * 

Q. All right. Now, is it then, for the record, Mr. Leoffler, I 
don't want to burden this record, you can't state now on the record what 
you were sued for in Count 2? A. No, right now I can't recollect. 

Q. What were you sued for in Count 3? A. I tell youl can't tell 
you any one of them. 

Q. And you can't tell us what you were sued for in Count 4? 

A. No, I can't tell you. 

Q. And these three counts caused you a great deal of mental 
anguish? A. That's right. 

* * * * * 

©. Now, did he tell you at the time that you were sued that there 
would be a doctrine of absolute privilege that would be involved in this 
case, and unless Mr. Ahern and Mr. Clifford could show that you had so 
abused the privilege of pleading, that the case would be thrown out prior 
to trial? Did he tell you that? A. No. 

@. He didn't explain that to you? A. No. 

bd * * * * 

©. Do you recall when Mr. Espey prepared for your signature a 
long affidavit and a grievance complaint that you signed? A. I signed 
a grievance complaint? 

Q. Don't you know whether you signed one or not? A. I know 
there was a grievance complaint. I don't know whether -- 
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Q, Did you sign it? A. If my signature is on it, I signed it. 

Q. I am asking you, do you know whether you signed it? A. No, 

I don't remember. i 

Q. Is your recollection and memory of these things this bad, that 
you don't know whether you signed a grievance complaint? A. “EES 


right; I don't remember signing it. 
* * * * * 


Q. Do people make false charges against you, is that it? 
A. You have. | 

Q, And the Congressman did, too, didn't he? A, That's right. 

@. Do you feel other people make false charges against you? 
A. They may. | 

Q. Have you sued -- A. You see -- 

* * * * * 

Q, Well, when did you decide to do that? A. When it Mine over 
and the fee was set at $5,000. | 

Q. It was over in September of 1962. A. Well, that's when it was 
set, 

Q. Now, are you testifying under oath here that Mr. Espey charged 
you $5,000 to have a case dismissed on motion? Is that your testimony? 
A. Yes. That's what I paid him for this litigation, the suit that you 
filed against me. That's what I paid. 

Q. Did Mr. Espey tell you that, in substance, he coniel the motion 
that was filed by Mr. Stewart in behalf of himself, and that this case 
was dismissed under the doctrine of absolute privilege? A. He told me 


that's what I owed him, $5,000. That’s what I paid him. 
* * * * * | 


Q. Then is it your understanding that 3049-60 is not a part of 
this 2217-63; is that right? A. It becomes a part of it, didn't it? 
I don't know. 


* * | 
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[Filed September 25, 1963] 
MOTION TO DISMISS 

Now comes thé defendant, Albert J. Ahern, and moves to dismiss 
this complaint under Rule 12 of the Rules of Federal Civil Procedure 
on the following grounds: 

1. The complaint does not state a cause of action upon which 
relief can be granted under the authority of the able decision of Judge 
Keech in Boomhower, Inc. vs. Lavine, 151 Fed. Supp. 563. 

2. The complaint fails to state a cause of action upon which relief 
can be granted against the defendant Ahern who was only a litigant on 
one occasion with the defendant Leoffler and under Boomhower, Inc. 
vs. Louis Lavine, 151 Fed. Supp. 563 construing the decision of the Court 
of Appeals in Soffos vs. Eaton, 152 Fed. 2d, 682. 

3. The complaint insofar as it seeks to sue Mr. Ahern for 
malicious prosecution because as a lawyer he filed Civil Action 3049-60 
against the plaintiff and others in September of 1960 which was dismissed 
upon the consent of the clients that Mr. Ahern represented without any 
trial on the merits and that over a year and a half later with the per- 
mission of the Court the defendant was sued personally by Mr. Ahern 
for an entirely separate cause of action involving libelous and scurrilous 
and scandalous matter filed by the plaintiff and wholly irrelevant to 
Civil Action 3049-60 fails to state a cause of action upon which relief 
can be granted. 

4, Insofar as the complaint attempts to sue a lawyer for filing 
a cause of action, it is barred by the decision of the Municipal Court 


of Appeals in Golden Commissary Corporation vs. Shipley wherein the 


same lawyer that filed this suit, Mr. H. Clay Espey, attempted to sue a 
lawyer for filing a suit charging him with malicious prosecution, 
maintenance and other unprofessional behavior. 

5. The defendant Ahern is entitled to a dismissal of the complaint 
as a matter of law since the naming of the defendant Leoffler as a 
defendant in Civil Action 3050-60 was by order of Court and therefore 
immunity was conferred with respect to the filing of that action. 
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6. The defendant is entitled to a dismissal of the complaint asa 
matter of law since the action of the Court in 3050-60 in allowing an 
amended complaint to be filed implicitly if not expressly adjudicated 
that there was probable cause and reasonable grounds for joining the 
plaintiff as a defendant in Civil Action 3050-60 for his contemptible 
behavior. : 

7, Defendant Ahern is entitled to a dismissal as a matter of law, 
since the complaint does not state a cause of action upon which relief 
can be granted in view of the fact that the plaintiff Leoffler has not 
been acquitted and has not succeeded in either 3049-60 or 3050- 60 on 
the merits but was absolved in 3050-60 because of absolute iramunity for 
his improper conduct and in 3049-60 the plaintiffs had already dismissed 
or had consented to a dismissal without a trial on the merits. | 

8. The complaint fails to state a cause of action since the statute 
of limitations had expired. | 

We call the Court's attention to the Points and Authorities annexed 


hereto and made a part hereof. 


/s/ Albert J. Ahern, Jr. Pro Se 
x * * i 


[Certificate of Service] 


[Filed September 25, 1963] 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO DISMISS 


While this complaint is a gross violation of Rule 8 and i is dis- 
missible on that ground alone because of its prolixity and the unwieldy 
nature of its grammatical construction the defendant Ahern desires to 
have this cause dismissed as set forth in his motion on the ground 
that under decisions of the Court of Appeals and specifically a decision 
of Judge Keech this complaint should be dismissed for failure to state 
a cause of action upon which relief can be granted so as to constitute 
a final dismissal of the action. 
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An inspection of the complaint shows its ridiculous nature. 
Counsel for the plaintiff, H. Clay Espey, is apparently attempting to 
relitigate a point which was once adversely decided to him, namely, 
that no cause of action can be maintained against a lawyer who files 
an action in behalf of a client, in particular, no cause of action for 
malicious prosecution can lie where the lawyer is not the litigant and 
where there has been no arrest or attachment of property as discussed 


by Judge Keech in Boomhower vs. Lavine, 151 Fed. Supp. 563. 


In order that the facts may be made clear to the Court, if one 
deciphers through the melange of adverbs, adjectives, prepositions 
and dangling participles that consistently make up pleadings filed by 
the plaintiff's attorney, three facts of essential importance are discerned 
which show to the Court that no cause of action is stated for malicious 
prosecution, even under Soffos vs. Eaton, 152 Fed. 2nd 682. They are: 

1. In September of 1960 Mr. Ahern in behalf of clients filed a 
suit sounding in contract and tort against the plaintiff in this case and 
certain other individuals which was Civil Action 3049-60. 

2. Mr. Ahern was not a litigant in that case but was the lawyer 
who filed the suit. 

3. No trial was ever had on the merits, the plaintiff went into 
receivership (when we say Plaintiff, we are referring in this instance 
to the client represented by Mr. Ahern), and Mr. Ahern's clients con- 
sented to an order of dismissal stating that the receivership proceeding 
had altered any feasibility in the continuation of the litigation. 

4, Almost two years later, sixteen months, to be precise, a 
United States District Judge allowed on motion of Mr. Ahern, Mr. Ahern 
the right to name Leoffler as a defendant for certain libelous statements 
filed in Court and for the transmission of certain scurrilous matter to 
the Clerk of the Court, all this transpiring in Civil Action 3050-60 in 
which Mr. Ahern was a litigant. 

5. The suit that Mr. Ahern filed as a lawyer for clients in 1960 
against the plaintiff is separate and distinct, an entirely different cause 
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of action from the complaint that was served upon the plaintiff in 3050-60 


pursuant to an order of J udge Tamm entered on the 1st of May, 1962. 

6. Neither the defendant, Leoffler in 3050-60, plaintiff herein, 
objected to the entry of the order and they had notice of said ants since 
Espey was a defendant in that action. | 

7, Civil Action 3050-60 was not adjudicated on the merits in favor 
of the plaintiff herein but applying the broad doctrine of absolute pri- 
vilege, the Court dismissed the complaint and granted summary judge- 
ment to the plaintiff Espey when he had invoked the doctrine of absolute 
privilege to immunize his reprehensible conduct and when he had also 
invoked the statute of limitations. 

Since the law does not favor actions for malicious prosecution, as 
a matter of law, the plaintiff Leoffler has not been adjudicated a victor 
on two suits on the merits which is indispensable among other ingredients 
to maintain a malicious prosecution action. In Miller vs. Stinnett, 257 
Fed, 2nd, 910, the Court said: | 

"But according to the common law doctrine malicious prosecution 

is the malicious use of valid process to an unsuccessful end. It 

presupposes an innocent or acquitted accused." 

This Court may take judicial notice of the records of the District 
Court and it will be seen that in Civil Actions 3049-60 and 3050-60 the 
plaintiff Leoffler has not prevailed in a trial on the merits and thus is 
not entitled as a matter of law to maintain this action. 


The Order of Judge Tamm Entered on the 1st of May, 1962 
Operates as an Adjudication as a Matter of Law that there 
was Probable Cause to Name the Plaintiff as a Defendant 
in Civil Action 3050-60. 


in Civil Action S000-0U. 
There may be times when probable cause is a fact issue for the 
jury. It is clear that a complaint for malicious prosecution fails if the 
plaintiff cannot establish that there was a total lack of probable cause in 
both actions that were instituted, In Civil Action 3050-60 the suit against 


the plaintiff involved the following: 
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1. An action for libel against the plaintiff for filing an 
affidavit and pleading in Civil Action 3049-60 which had been dismissed 
and which contained scurrilous, scandalous and totally irrelevant factual 
matter to any possible relief which the plaintiff Leoffler was seeking 
in that action. This cause of action therefore embodied the well accepted 
exception to the general rule that confers absolute immunity on pleadings, 
and asserted that the affidavit filed by Leoffler was so irrelavent that it 
ceased to enjoy absolute immunity. 

2. The second cause of action set up in Civil Action 3050-60 
involved the transmission by the plaintiff of scurrilous matter to the 
Clerk of this Court which was not connected with any civil action pending 
in the Court. 

The defendant Mr. Ahern filed a motion in Civil Action 3050-60 and 
asked Judge Tamm for permission based on these facts and based upon 
what he alleged to be a departure from the rule of absolute immunity to 
allow the filing of an amended complaint. The amended complaint which 
was attached to the motion set forth the exception to the general rule. 

Judge Tamm in his order of the 1st of May, 1962 allowed the 
complaint to be filed, allowed an amended complaint setting forth the 
cause of action outlined above against the plaintiff. Certainly Judge 
Tamm would not have allowed the complaint to be filed if he felt on 
its face it was clear that absolute immunity would apply tothe scurrilous 
pleadings. It was only after prolonged argument and a reservation of 
decision by Judge Tamm did Judge Tamm grant the motion for summary 
judgment in behalf of the plaintiff based upon his asserted defenses of 
absolute immunity no matter how scurrilous the allegations and the 
statute of limitations. We say to this Court that the order of Judge 
Tamm of May 2, 1962 constituted a ruling by him that there was probable 
cause and the legal questions were sufficiently in doubt as to warrant 
the filing of an amended complaint. The case that controls and we feel 
warrants the dismissal of this case for failure to state a cause of 


action is Vancouver vs. L.C. Smith & Corona Typewriters, Inc., 138 
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Fed. 2d, 635, wherein the Court stated: 


"The rule in Washington is that when there is no dispute as to the 
facts, the question of the existence of probable cause is one of 


law for the Court." | 

The existence of probable cause with respect to the libel action in 
3050-60 against the plaintiff Leoffler is thus a question of law for the 
Court and we would ask the Court to take judicial notice of the amended 
complaint in 3050-60. On these grounds alone the complaint should be 
dismissed for failure to state a cause of action upon which relief can 
be granted. | 


The Allowance by the Court of Mr. Ahern to Name the Plaintiff 
Leoffler as a Defendant in Civil Action 3050-60 some Sixteen 
Months after the Institution of Civil Action 3049-60, in a’ 
Separate Matter is not a Successive Action within the Meaning 


of Boomhower, Inc. vs. Lavine, 151 Fed. Supp. 563. 

The second action in this case is wholly unrelated to the first one 
and so far as the defendant Ahern is concerned, he was only a party 
litigant to the second cause of action. See Restatement of the Law of 
Torts, 457. See opinion in Soffos vs. Eaton, supra, referring to successive 
actions. We also wish to point out to the Court that the plaintiff's attor- 
ney, Mr. Espey, has attempted before in this jurisdiction to sue a lawyer 
for filing a suit in Golden Commissary vs. Shipley in which the plaintiff's 
lawyer, Mr. Espey, filed a complaint charging Mr. Shipley with malicious 
prosecution, maintenance, and other unethical behavior because he had 
filed a suit, The Municipal Court of Appeals laid this to rest but Mr. 
Espey never accepting an adverse opinion or order, persists in this 
type of litigation which most lawyers with an active practice would not 
allow themselves to do and could not even afford the time. 

It is apparent that this action is frivolous and ill conceived and 
may in large part be resentment on behalf of Mr. Espey because in 
another action in which he has sued this defendant, Civil Action 2264-62, 
Judge Youngdahl on June 12, 1963 referred him to the Grievance 
Committee for what Judge Youngdahl felt was unprofessional conduct 
in certain pleadings which he filed. While the undersigned was 
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represented by Mr. Halleck, it was not either Mr. Ahern's motion or 
Mr. Halleck's motion that referred him to the Grievance Committee. 
It was a sua sponte statement of Judge Youngdahl when confronted with 
Mr. Espey's repeated unprofessional conduct. At page 19 Judge 
Youngdahl stated: 

"You come back and take the time of the Court to consider a 
complaint of the same nature. This, to my way of thinking, is 
unprofessional conduct and I think the Grievance Committee ought 
to consider the matter. I would like to have this record submitted 
to the Grievance Committee for their consideration." 

Barely ninety days after this action this spurious complaint is 
filed but whatever may be the misguided notions of Mr, Espey, and 
however resentful he may feel about Civil Action 2264-62, the complaint 
fails to state a cause of action upon which relief can be granted and if an 
action like this were to be maintained, lawyers would be denied the 
opportunity to file suits for their clients lest they become defendants 
themselves in malicious prosecution actions. 


In light of the above, the complaint should be dismissed for failing 
to state a cause of action upon which relief can be granted. The time 


of the Court should not be taken up with such trivia. 
/s/ Albert J. Ahern, Jr. Pro Se 
* * 


[Certificate of Service] 


[Filed October 10, 1963] 


The Clerk of said Court will enter my appearance for the 
defendant Clifford. | 
/s/ Charles W. Halleck 

x * * 


Attorney for defendant Clifford 


[Filed October 14, 1963] 


MOTION TO DISMISS 
Now comes the defendant John K. Clifford and moves the Court 
for an Order dismissing the complaint and says to the Court that the 
complaint fails to state a cause of action upon which relief can be 
granted, In this connection the defendant Clifford rather than repeating 
the length of the memorandum and motion filed by the defendant Albert J. 
Ahern, Jr., adopts the same and asks that it be incorporated as a part 


of his motion to dismiss. 


/s/ John K. Clifford Pro Se 
x * * i 


[Certificate of Service] 


[Filed Nov. 7, 1963] 
TRANSCRIPT OF PROCEEDINGS 
October 17, 1963 
The above cause came on for hearing of motion before THE 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge. 
Appearances: 
For the Flaintiff: 
H. CLAY ESPEY, ESQ. 
For the Defendant Clifford: 
CHARLES W. HALLECK, ESQ. 
For the Defendant Ahern: 
ALBERT J. AHERN, JR., ESQ. 


PROCEEDINGS 


THE DEPUTY CLERK: No. 7, Leoffler vs. Clifford et al. 

MR. AHERN: Your Honor, I wish to state initially that Iam 
appearing on my own behalf in this motion. 

THE COURT: The Consitution gives you that right. 

MR. AHERN: Yes. I would like to explain the reason I am doing 
that is that I have had Mr. Halleck represent me. This, I believe, is 
the third action Mr.'Espey has filed. But in view of certain statements 
he made in pleadings after Your Honor decided a collateral case, that 
Mr. Halleck's position as your former Law Clerk might have influenced 
the litigation, I decided to handle it myself. 

THE COURT: | This is a motion to dismiss the complaint for failure 
to state a cause of action. 

MR, AHERN: Yes. The first point I wish to raise in this is an 
action for malicious prosecution filed against Mr. Clifford, whom I 
represented, and against myself, who filed the action. 

My first point, Your Honor, which I would like to make is that 
this action is barred by the statute of limitations; not accepting the 
proposition that the action is valid, but I wish to raise that point. I 
raise it for the following reasons -- 
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THE COURT: You say it is barred by the statute of limitations ? 
3 MR, AHERN: Yes, Your Honor, for the following reasons: The 
first action which Mr. Espey relies on was a suit filed in this court, 
3049-60. He then alleges that, coming under an alleged exception or 
under an exception in the Court of Appeals, a second action was filed, 
3050-60, which he alleges terminated favorably for the defendant, the 
plaintiff in this action. | 

Your Honor, that action actually terminated in an opinion by 
Judge Tamm August 13, 1962. I will pass up to Your Honor a memor- 
andum opinion -- | 

THE COURT: What is the -- 

MR. AHERN: What is the basis of that action? 

THE COURT: No, what is the period of limitation for malicious 
prosecution? | 

MR. AHERN: One year, Your Honor. This suit was filed September 
4, 1963. 


THE COURT: Was there an appeal taken from the final decision of 
this Court? 


MR. AHERN: No appeal, Your Honor. 

This action, Your Honor, was terminated, the second action, 
3050-60, was terminated by a memorandum opinion of Judge Tamm 
on August 13, 1962, in which Judge Tamm held that the plaintiffs here, 
Leoffler, who was the defendant in that action, he held the doctrine of 
absolute privilege attached. 

THE COURT: For the purpose of the statute of Limitations, I 
don't have to know what heheld. Was there a judgment entered on his 
memorandum ? | 

MR. AHERN: That is the point. I contend, Your Honor, under 
a Supreme Court decision which I will point to, the judgment was actually 
not tendered. Mr. Espey tendered the judgment about three weeks later. 
It was signed on September 4th, which if that terminated the litigation, 
Mr. Espey would be one day within the statute. | 
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But now with respect to the memorandum opinion, Your Honor, 
and the decision of the Supreme Court, I want to suggest to you that 
this action is barred by the statute of limitations, particularly in view 
of the unfavorable manner in which the courts treat these actions. 

Now,the memorandum opinion of Judge Tamm states: 'The 
motion of the defendant Espey to dismiss is granted as to Counts 2,3 
and 4 of the amended complaint." Now here is the important part: "The 
motion of the defendant Leoffler" -- who is the plaintiff in this case -- 
"to dismiss is granted as to Counts 1, 2, 3 and 4." 

That terminated the action, Your Honor. 

THE COURT: I don't think the action was terminated until judg- 
ment was entered. 

MR. AHERN: Now with respect to that, Your Honor, that might 
be so if we were computing the time for appeal. With malicious pro- 
secution, under Soffos vs. Eaton, the cause of action, if one exists, 
matures when the second action terminates, not when the time for appeal 
begins, because the courts have treated malicious prosecution in a very 
jaundiced way. 

THE COURT:: I know, but I don't think the Court should be astute 
to apply statutes of limitations, especially when the period is short. 

Suppose you go -- you have got other grounds. 

MR. AHERN: I will go on to the more fundamental grounds. I 
would just like to leave Your Honor on that point, though, and I don't 
really like to rely on a technical point, but since I think it's there I think 
I should raise it. Actually, Your Honor, I rely on the Supreme Court de- 
cision in United States vs. Schaefer Brewing Co. at 356 U.S. 227, where 
the Supreme Court said if an opinion disposes of a case the opinion can 
be the judgment. And I suggest, Your Honor, this opinion of Judge 
Tamm did dispose of the case. 


THE COURT: No, we enter judgments. In some districts they 


don't enter judgments on the basis of a memorandum, a memorandum 
is the order. 
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MR. AHERN: Of course, the effect of that, Your Honor, would 

be a litigant could indefinitely extend the statute of limitations by 
delaying entry of judgment. 

THE COURT: No, the losing party can enter the dent as well 

as the prevailing party. 

MR. AHERN: Yes, but I say a delay in presenting the judgment, 
if it were due to the inaction of both parties, would extend the statute of 
limitations. | 

THE COURT: No, it would not extend it. The statute would not 
start running until then. 

MR, AHERN: All right. 

THE COURT: Suppose we go -- 

MR, AHERN: I will go to the more fundamental points, Your Honor. 
Your Honor, the first point I wish to raise in my motion is that under 
the Court of Appeals decision in Soffos vs. Eaton, which is the law in 
this jurisdiction, it carved out the exception to the rule that if ‘two un- 
successful actions, successive unsuccessful actions are brought -- Your 
Honor, as I will show you from the cases, these two actions, number one, 
were not decided on their merits and they were not successive actions 
involving the same issues. The first case, Your Honor, 3049-60, was 
a case filed in 1960 in which the defendant was named in two counts 
seeking injunctive relief and the prayer was for rescission of a contract. 
That is 3049-60. | 

Now,the second time he was sued, Your Honor, occurred in 3050- 
60, which I had in my hands. That involved, Your Honor, an order by 
Judge Tamm in which he allowed me to file this amended complaint in 
that action naming that defendant, Leoffler, as a defendant in the cause 
because I contended, Your Honor, that in certain pleadings he had filed -- 

THE COURT: Let's avoid all these minutiae. You claim there 


was only one action and there were not two or more successive actions 


against you, is that it? 
MR. AHERN: No. First I maintain that I have only been engaged 


in one law suit with this man. 
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THE COURT: That is all that you have to show. 
MR. AHERN: No; if you have one law suit you have got to show 


an attachment of property, under Melvin vs. -- 

THE COURT: I say that is all you have to show. 

MR. AHERN: That is correct. 

THE COURT: Very well. Now, then, show me that. 

MR. AHERN: All right. I am involved only -- I have sued this 
man only once, in 3050-60. I was nota party in 3049-60. I was merely 
the lawyer representing a client who filed the law suit. 

THE COURT: ‘I think that is all you need to say, don’t you? 

MR. AHERN: Now assuming, Your Honor, that is correct, al- 
though Golden Commissary vs. Shipley suggested that if a lawyer in 

filing a suit -- because I think Mr. Espey filed that suit against 
Mr. Shipley -- and the Municipal Court of Appeals said if a lawyer can 
be held for malicious prosecution because he files a suit for a client 
lawyers are going to be very -- 

THE COURT: I don't think I need to hear any more. You don't 
have to have an argument to prove that two and two are four, do you? 

Did you wish to be heard, Mr. Halleck? 

MR. HALLECK: Yes, Your Honor. At this time I wish to note 
my appearance inthis case for Mr. Clifford. I represent Mr. Clifford 
in this case, not in any other case. There have been some allegations 
made on occasion that my appearance in one case might refer to another. 

Now, Mr. Clifford was a party plaintiff in both of the previous 
cases, Your Honor. 

THE COURT: There is no motion -- 

MR. HALLECK: Yes, Your Honor, I have incorporated and asked 
to be permitted to proceed also in this motion. Mr. Clifford was served 
at a2 later date and a motion has beenfiled, Your Honor. 

THE COURT: Have you filed a motion in behalf of Mr. Clifford ? 

MR. HALLECK: Yes, Your Honor. 

THE COURT: I don't see it listed here. 


23 


MR. HALLECK: It does not appear on the list, Your Honor, but 
I believe it appears in the file. : 

My point is this, Your Honor: The same arguments are going to 
prevail and it seems pointless to come back a second time if the matter 
can be disposed of. Mr. Clifford was served at a later date. | 

THE COURT: That is not the point. Mr. Ahern, if I understood 
him correctly, makes the point that so far as he was concerned he 
was a party to only one law suit, whereas Clifford was a party to two 
law suits or more. 2 


MR. HALLECK: That is correct, but the same law is going to 


apply. 

THE COURT: I understand, but the situation is a Mr. 
Halleck, as to the two parties. 

MR. HALLECK: Yes, I believe very briefly, in about two minutes, 
Your Honor, I can point out to you why Mr. Clifford himself should also 
be entitled to -- : 

THE COURT: I am going to consider each one separately because 
different considerations apply to the two motions. 

I want to say that I don't find in the file any motion filed by you 
in behalf of Clifford. It may be there. I looked at it cursorily. 

THE DEPUTY CLERK: I believe it's the very last paper, Your 
Honor. | 

THE COURT: Oh, yes. Well, Mr. Espey, are you ready to argue 
the Clifford motion today also ? 

MR. ESPEY: Your Honor, I have not formally answered, but I 
am perfectly willing to proceed to argue this motion of Clifford's now. 

THE COURT: Very well. First we will argue the Ahern motion. 
What do you say about the Ahern motion ? 

MR. ESPEY: Ahern's motion to dismiss concedes as true the al- 
legations of the complaint. The allegations of the complaint sue Mr. 
Ahern as a principal. It is our contention that by their motion to dismiss 
defendant Clifford admits that the defendants sued plaintiff upon five al- 
leged causes of action or claims, all of which have terminated completely 
in plaintiff's favor. | 
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Now, in the first case, 3049-60, it is my contention and I expect to 
prove that Mr. Ahern, in filing this suit as plaintiff -- as attorney, Mr. 
Ahern, in signing the complaint as attorney, knew that it was a false and 
malicious suit. 

THE COURT: No, suit for malicious prosecution lies against the 
plaintiff and does not lie against the attorney. 

MR. ESPEY: If Your Honor please, I refer you to the Hoppe vs. 
Klapperich case in Minnesota, 173 ALR 819, 224 Minn. 224. 

THE COURT: What does it hold? 

MR. ESPEY: It holds that an attorney who participates in a mal- 
icious prosecution knowing it to be such is liable as a principal for mal- 
icious prosecution. 

THE COURT: I decline to follow the Minnesota decision. I don't 
agree with it and it is not controlling. If you had a Court of Appeals deci- 
sion or a Supreme Court decision, I would have to follow it. 

MR. ESPEY: Ialso point out that in 3050 there were three separate 
causes of actions joined in three separate counts by Mr. Ahern as plaintiff 
against defendant Leoffler which were dismissed. 

THE COURT: You can't count every count in a complaint as a 
separate law suit. 

MR. ESPEY: They were three separate actions, each for $200,000, 
a total of $600,000, Your Honor. They were three separate causes of ac- 
tions alleged. 

THE COURT: Were they separate suits? In other words, were 
separate actions filed or were they separate counts in the same complaint ? 

MR. ESPEY: They were separate counts in one civil action, 3050-60, 
but they were three separate causes of action or claims. 

THE COURT: I count that as one suit for the purposes of malicious 


prosecution SO long as only one complaint was filed. 


Now here is something that troubles me, Mr. Ahern. You make 
a motion to dismiss the complaint for failure to state a cause of action. 
For that purpose I have to assume the allegations of the complaint to be 
true, and he does allege that the defendants brought two civil actions. 
Now, of course, you showed me some facts which would unravel the web 
here. Ithink you ought to file a motion for summary judgment because 
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when you move to dismiss I have to consider the allegations as true. 

MR. AHERN: Yes, except, Your Honor, on a motion to dismiss, 
I believe in your own book, on our motion to dismiss you can take jud- 
icial notice of the files, and the files of this Court will show that I 
filed this action as a plaintiff. | 

THE COURT: Then I have to consider this as a Bene for sum- 
mary judgment. 

MR. AHERN: Yes. 

THE COURT: Now I always take the position that is entirely 
proper, provided both parties are willing to have the motion for -- the 
motion to dismiss treated as a motion for summary judgment, because 
otherwise the opposing party might be taken by surprise and not have 
an opportunity to answer the motion for summary judgment. | 

MR, AHERN: In my opposition, Your Honor, I, you might say, put 
him on notice because I stated in my opposition that I was going to ask 
the Court to take judicial notice. | 

THE COURT: Mr. Espey, I think as a motion to dismiss these 
motions are not well founded. The Court has a right to treat a motion 
to dismiss as a motion for summary judgment, but I always feel that 
I should not do so unless both parties consent. Are you willing to con- 
sent that I should treat this as a motion for summary judgment? If 
you are not, Iam going to deny the motion without prejudice = let the 
motion for summary judgment be filed. | 

MR. ESPEY: Your Honor, I think that there is a case on Nesaticreas 


prosecution involving an attorney in either the Court of Appeals -- 
THE COURT: Mr. Espey -- 
MR. ESPEY: What I am coming to, Your Honor, is I don't want to 


consent at this moment. 
THE COURT: Very well, I will deny the motions without prejudice. 
MR. AHERN: Your Honor, I would like to point out, however, that 
in Paragraph A he does in his complaint say on September 15 defendant 
Clifford as plaintiff and defendant Ahern as attorney for the defendant 
Clifford. That is in Paragraph A, 2-A of his complaint. So, Your Honor, 
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I have admitted in my motion that I filed the suit as attorney for the 
defendant Clifford. If you will look, Your Honor, in Paragraph 2-A of 
his complaint. 

THE COURT: I see. 

MR, AHERN: So I think, Your Honor, that I have overridden that 
point by his allegation in Paragraph 2-A. 

THE COURT: Yes, I think this does show that there are two suits 
filed, in one of which Mr. Ahern was a plaintiff and in the other of which 
he was attorney for the plaintiff. 

MR, AHERN: That is correct, Your Honor. 

THE COURT: I am not going to follow the Minnesota case. In 
my opinion a cause of action for malicious prosecution does not lie 
against an attorney. 

MR. ESPEY: Your Honor asked me for a Court of Appeals case 
here. I think there is one, but -- 

THE COURT: If there is one you should have it. 

I am going to grant Mr. Ahern's motion. 

MR. AHERN: May I submit an order, Your Honor ? 

THE COURT: Yes, please. 

Now what is your motion based on as to Clifford? 

Have you given a copy -- 

MR, AHERN: I have served a copy on Mr. Espey. 

THE COURT: What is your motion as to Clifford? 

MR. HALLECK: The basis of the motion as to Clifford is the law 


as it exists in this jurisdiction, Mr. Espey may not bring a suit 


for malicious prosecution. 

The law in this jurisdiction, Your Honor, stems from Peckham 
vs. Union Finance Company in 60 App. That case holds, as Your Honor 
has noticed, that a suit for malicious prosecution based on a civil action 
will not lie unless there has been an arrest of the person or an attach- 
ment of property. 

THE COURT: There is one other exception. 

MR. HALLECK: Or there is some exceptional injury. 
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THE COURT: Unless there are two successive suits. 

MR. HALLECK: Yes. So it brings us to that point, Your Honor. 
The question now is whether we have two successive suits. | 

In Soffos vs. Eaton in 80 U.S. App. D.C., there was a case in which 
four successive suits for recovery for possession of a house was brought. 
The Court of Appeals pointed out in that case -- andI have the case here, 
Your Honor, and as Your Honor has so often said, we must look to the 
case to find what the Court actually holds -- in that case, in the next 
to the last sentence our Court of Appeals says, "We hold accordingly that 
one who twice sues another maliciously and without probable cause is 
responsible to him in damages," and cites for that proposition the Nllinois 
case of Shedd vs. Patterson. Shedd vs. Patterson, Your Honor, which was 
a 1922 case in the Supreme Court of Ilinois, establishes this rule and 

has this to say, Your Honor, and I read now from page 707 of 134 
North East. It discusses the right to file such an action and holds that 
this cause of action will lie in case of a party whose rights have been 


finally and conclusively determined and suit is brought to harrass, and 


I quote, "the same party about the same thing.” 

Mr. Espey, in his response to Mr. Ahern's motion, in his opposition, 
has cited with approval the rule as stated in American Jurisprudence. I 
call Your Honor's attention to the statement of the rule -- 

THE COURT: But what is the point that you are driving at? 

MR. HALLECK: The point Iam making here is this, Your Honor: 
These two cases are not the same cause of action involving the same 
thing nor by the same parties. The first case, Your Honor, was a suit 
brought by a corporation and its principal stockholder, Mr. Clifford, 
to effect a rescission of a contract of sale. That suit finally was termin- 
ated by the consent of the plaintiffs to the defendant's motion to dismiss 
because the corporation had gone into receivership and subsequent bank- 
ruptcy and there was no point in proceeding with the case. 

The second action, Your Honor, was a suit against Mr. Leoffler 

and Mr. Espey for libel and slander because of libelous and sland- 
erous statements that had been made. That second suit was terminated, 
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Your Honor, on behalf of Mr. Leoffler, plaintiff here, strictly on the 


theory that the libelous statements made were legally privileged be- 


cause made in pleadings. 

THE COURT: I think I have your point. 

Mr. Espey, as we all know, an action for malicious prosecution 
lies for bringing two successive civil suits, two or more, provided 
they are for the same causes of action. 

MR. ESPEY: Oh, no, sir. The Court of Appeals doesn't say 
that in the Soffos case. 

THE COURT: Well, I so understand that case. 

May I have that case? You had it there. 

(The book was handed to the Court by Mr. Halleck. ) 

MR. ESPEY: We have to get into the Pence case. 

THE COURT: I have always construed the Soffos case as meaning 
two suits on the same cause of action, because this Soffos case is an 
exception to the basic principle that no action lies for malicious prosec- 
ution of a civil suit, but Judge Edgerton says that if one twice sues another 
maliciously and without probable cause he is responsible to him in damages. 

Now, of course, Judge Edgerton does not say on the same cause 
of action, but to me this is necessarily implied. 

MR. ESPEY: Now, may it please the Court, if you go to the Soffos 
case you will find that the two suits were different suits. In the second 
paragraph of the Soffos case the Court says, "In July 1942 appellee B. 

M. Eaton sued for possession on the alleged ground that he wished to re- 
model the premises into two apartments. The trial resulted in favor of 
appellant. In August appellee Eaton sued for possession on an alleged 
breach of" --- 

THE COURT: There were two suits for possession of the property. 
It is true that the grounds were different in each of the two suits, but both 
suits were for the same cause of action, namely, to secure possession of 
the property. 

I am going to dismiss the complaint. 
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MR. ESPEY: Well, did Your Honor consider the Pence case? 

THE COURT: What case? | 

MR. ESPEY: The case of Melvin vs. Pence, which is cited in the 
Soffos case. That case simply says that the right to litigate is not the 
right to be a nuisance. | 

THE COURT: Yes, I know. 

MR. ESPEY: In both of these cases they were purely nuisance suits 
and -- 

THE COURT: I believe that the rules permitting the maintenance, 
of an action for malicious prosecution of a civil suit should be’ ‘strictly 
construed and actions for malicious prosecution should not be encouraged. 
I construe the Soffos case as being limited to a situation where both suits 
were for the same cause of action, the same purpose or the same relief. 

On this ground I will grant the motion because in this case the 
two suits on which the action for malicious prosecution is oa were 
for entirely different causes of action. : 


MR, HALLECK: Your Honor, I will present an order as soon as 
possible. | 

MR, ESPEY: May I comment on this order which Your Honor 
just signed? 

THE COURT: Yes. 


MR. ESPEY: It should be restricted to the defendant Ahern only. 

THE COURT: Well, it is, I thought. 

MR. AHERN: I thought it was too. | 

THE COURT: The motion of defendant Ahern to dismiss, I will 
insert that. 


[Filed Oct. 17, 1963] 
ORDER 


Upon motion of defendant Ahern to dismiss the cause for failure 
to state a cause of action upon which relief can be granted and the Court 
having examined the file and heard argument of counsel, it is by the 
Court this 17th day of October, 1963 

ORDERED 

That the motion of Defendant Ahern to dismiss be and the same 
is hereby granted and the complaint be and it is hereby dismissed with 
prejudice. 


/s/ Alexander Holtzoff 
JUDGE 


[Filed Oct. 21, 1963] 
ORDER 


Upon motion of defendant Clifford to dismiss the complaint and 
the Court having examined the file and heard argument of counsel, it 
is by the Court this 21 day of October, 1963 

ORDERED 

That the motion of defendant Clifford to dismiss the complaint be 
and the same is granted and the complaint is hereby dismissed with 
prejudice [as to him.] 

/s/ Alexander Holzoff 
JUDGE 
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[Filed Oct. 29, 1963] 
BILL OF COSTS 


Judgment having been entered in the above entitled action i the 
17th day of October, 1963, against plaintiff and in favor of the defendant 
Ahern the clerk is requested to tax the following as costs: 

BILL OF COSTS 
* * * * 
Docket fees under 28 U. 8. C. 1923 $ 20.00 
Costs incident to taking of depositions 78.30 


* * ° * * * 


Costs are hereby taxed in the amount of $ 98.30 this 30th day of 
October, 1963, and that amount included in the judgment. 


/s/ Harry M. Hull 
Clerk. 


By /s/ Eleanor E. Jobe 
Deputy Clerk. 


[Filed Nov. 6, 1963] 
PLAINTIFF'S MOTION FOR REVIEW OF CLERK'S 
_TAXATION OF COSTS, AND TO RETAX COSTS. _ 

Comes now the plaintiff, by his attorney, and moves the Court, 
under the authority of Federal Civil Rule 54 (d) to review the taxation 
by the Clerk on October 30, 1963, of costs against plaintiff in favor of 
Defendant Clifford for $20.00, and in favor of Defendant Ahern for $98.30, 
and to retax costs by setting aside and vacating said awards on the 
ground that they are legally erroneous and unsupported, as aoe 

1. This civil action itself, as distinguished from the complaint, 
has not been finally decided or dismissed, "on trial or final hearing" 
in the words of Section 1923, Title 28, U.S.C., so that the Clerk's award 


of costs to the defendants is legaly erroneous and unsupported, inasmuch 
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as costs may be awarded only on final judgment. This civil action sub- 
sists against the defendants, the orders herein of October 17 and 21, 
1963, having only dismissed the complaint herein, not the action itself, 
with the result that the time of final decision for measuring the period 
allowed for noting an appeal has not been ascertained. 

2. The Clerk's award of a $20 attorney's docket fee to Defendant 
Ahern is legally erroneous and unsupported, and should be disallowed, 


inasmuch as (a) the record shows that Defendant Ahern appeared pro 


se, for himself, as a defendant, not as attorney at law, and has never 
been represented in this civil action by an attorney at law of record, 

(b) Section 1923, Title 28, U.S.C., as amended June 18, 1954, provides 
power only for the Court's discretionary allowance of "Attorney's docket 
fees," and (c) an attorney's docket fee can not be taxed in favor of a 
party who conducted his own cause. 

3. The Clerk's award of $78.30 to Defendant Ahern for "Costs in- 
cident to taking of depositions” for plaintiff's deposition taken by Def- 
endant Ahern, pro se, is legaly erroneous and unsupported, and should 
be disallowed, inasmuch as the record shows that plaintiff's deposition 
was not used in connection with the Court's orders of dismissal of the 
complaint in this civil action upon defendants' motions to dismiss,and 
the transcript of plaintiff's said deposition shows on its face that it was 
not "necessarily obtained for use in the case" as required by Section 
1920, Title 28, U.S.C., by organized, proper interrogation by an attorney 
at law acting in a mentally detached, professional manner, but was only 
Defendant Ahern's personal brow-beating, harrassment of plaintiff, an 
elderly man. 

4. The Clerk's award of a $20 attorney's docket fee to Defendant 
Ahern and a $20 attorney's docket fee to Defendant Clifford is legally 
erroneous and unsupported,and should be disallowed, inasmuch as Section 
1923 authorizes only one docket fee in a single case. 

5. The Clerk's award of a $20 docket fee to Defendant Clifford 
is legally erroneous and unsupported, and should be disallowed, inas- 
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much as the award of an attorney's docket fee is discretionary ' with 
the Court under Section 1923 providing that a docket fee "may be taxed 
as costs" and under Federal Civil Rule 54 (da) providing that "costs shall 
be allowed as of course to the prevailing party unless the court other- 
wise directs," and the record shows that Defendant Clifford's Attorney 
Charles W. Halleck, Esq., the Court's former law clerk, did not enter 
his appearance herein for said defendant until October 10, 1963, on 
which date this civil action was assigned for hearing on Defendant 
Ahern's pro se motion to dismiss before the Court who signed the 
orders of dismissal of the complaint only, and prepared no papers in 
the record, and Defendant Clifford, pro se, filed on October 14, 1963, 
his one-page motion to dismiss, adopting Defendant Ahern's ro se 
motion to dismiss and supporting points and authorities. | 
Respectfully submitted, 


/s/ H. Clay Espey, 


Attorney for Plaintiff 
* * x 


PLAINTIFF'S POINTS AND AUTHORITIES SUPPORTING HIS 
MOTION FOR REVIEW OF CLERK'S TAXATION OF COSTS, 
AND TO RETAX COSTS. 


Preliminary Statement. 


Federal Civil Rule 54 (d) provides, in part, as follows: | 

|. costs shall be allowed as of course to the prevailing party 

unless the court otherwise directs. ... On motion seryed within 

5 days thereafter, the action of the clerk may be as by the 

court." 

Section 1920, Taxation of Costs, Title 28, U.S.C., provides, in part, 
as follows: 


"A judge or clerk of any court of the United ani may tax 


as costs the following: 


Ad 
eee 


"(2) Fees of the court reporter for all or any part of the 
stenographic transcript necessarily obtained for use in the case: 


vw 
. 


(5) Docket fees under section 1923 of this title. 


wv 
eee 


Section 1923, Docket fees and costs of briefs, Title 28, U.S.C., 
provides, in part, as follows: 
"(a) Attorney's and proctor's docket fees in courts of the 
United States may be taxed as costs as follows: 
"$20 on trial or final hearing (including a default judgment 
whether entered by the court or by the clerk) in civil, ... cases, 


Al 


I. This Civil Action Itself, as Distinguished from the Complaint, 
has not Been Finally Decided or Dismissed, "On Trial or Final 
Hearing" in the Words of Section 1923, Title 28, U.S.C., so 
that the Clerk's Award of Costs to the Defendants is Legally 
Erroneous and Unsupported, inasmuch as Costs May Be 
Awarded Only on Final Judgment. This Civil Action Subsists 
Against the Defendants, the Orders Herein of October 17 and 
21, 1963, Having only Dismissed the Complaint herein, Not 
the Action Itself, With the Result That Time of Final Decision 
for Measuring the Period Allowed for Noting an Appeal has 
Not Been Ascertained. 


Jung v. K. & D. Mining Co., 1958, 356 US 335 2 Led2d 806, 78S 
Ct 764. 


U. S. v. Erie R. Co., C.A. 6th Cir. 1952, 200 F2d 411, 
U. S. v. Bowden, C.A. 10th Cir. 1950, 182 F2d 251. 


II. The Clerk's Award of a $20 Attorney's Docket Fee to Defendant 
Ahern is Legally Erroneous and Unsupported, and Should be 
Disallowed, Inasmuch as (A) The Record Shows That Defendant 
Ahern Appeared Pro Se, For Himself, as a Defendant, Not as 
Attorney at Law, and Has Never Been Represented in This 
Civil Action by an Attorney at Law of Record, (B) Section 1923, 
Title 28, U.S.C., as Amended June 18, 1954, Provided Power 
Only for the Court's Discretionary Allowance of "Attorney's 
Docket Fees,” and (C) an Attorney's Docket Fee Can not be 
Taxed in Favor of 2 Party Who Conducted his own Cause. 
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Gorse v. Parker, C.C. Ill. 1888, 36 F. 840. 


Ill. The Clerk's Award of $78.30 to Defendant Ahern for "Costs 
Incident to Taking of Depositions" for Plaintiff Deposition 
Taken by Defendant Ahern, Pro Se, is Legally Erroneous and 
Unsupported, and Should be Disallowed, Inasmuch as the Record 
Shows That Plaintiff's Deposition was not Used in Connection 
With the Court's Orders of Dismissal of the Complaint in this 
Civil Action Upon Defendants' Motions to Dismiss, and the 
Transcript of Plaintiff's Said Deposition Shows on its: Face 
That it was not "Necessarily Obtained for Use in the Case" 
as Required by Section 1920, Title 28, U.S.C., by Organized, 
Proper Interrogation by an Attorney at Law Acting in a 
Mentally Detached, Professional Manner, but was Only Defendant 
Ahern's Personal Brow-Beating, Harrassment of Plaintiff, 
an Elderly Man. 


The deposition shows and supports the foregoing point. | 


IV. The Clerk's Award of a $20 Attorney's Docket Fee to Defendant 
Ahern and a $20 Attorney's Docket Fee to Defendant Clifford 
is Legally Erroneous and Unsupported, and Should be Dis- 
allowed, inasmuch as Section 1923 Authorizes only One Docket 
Fee in a Single Case. 


Section 1923 provides only "Attorney's and proctor's docket" fees. 


If more than one "attorney's docket" fee were to be allowed in 
a single case the punctuation should have been as follows: "Attorneys' 
and proctors" docket fees." 


See Department of Highways v. McWilliams Dredging Co., D.C. 
La.1950, 10 F.R.D. 107, affirmed 187 F2d 61. 
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V. The Clerk's Award of a $20 Docket Fee to Defendant Clifford 
is Legally Erroneous and Unsupported, and Should be Dis- 
allowed, Inasmuch as the Award of an Attorney's Docket Fee 
is Discretionary with the Court Under the Terms of Section 
1923 Providing that a Docket Fee "May be Taxed as Costs" 
and under the Terms of Federal Civil Rule 54 (d) Providing 
that "Costs Shall be Allowed as of Course to the Prevailing 
Party Unless the Court Otherwise Directs," and the Record 
Shows that Defendant Clifford's Attorney Charles W. Halleck, 
Esq., the Court's Former Law Clerk, did not enter His Appear- 
ance Herein for Defendant Clifford Until October 10, 1963, 
the Day on Which This Civil Action was Assigned For Hearing 
on Defendant Ahern's Pro Se Motion to Dismiss Before the 
Court Who Signed the Orders of Dismissal of the Complaint 
Only, and Prepared no Papers in the Record, and Defendant 
Clifford, Pro Se, Filed On October 14, 1963, His One-Page 
Motion to Dismiss, adopting Defendant Ahern's Pro Se 
Motion to Dismiss and Supporting Points and Authorities. 


See: U.S.v. Erie R. Co., C.A.6th Cir. 1952, 200 F2d 411. 
U.S. v. Bowden, C.A. 10th Cir. 1950, 182 F2d 251. 


Respectfully submitted, 


/s/ H. Clay Espey, 
Attorney for Plaintiff. 


[ Filed November 9, 1963] 


OPPOSITION TO PLAINTIFF'S MOTION FOR REVIEW 
OF CLERK'S TAXATION OF COSTS, AND TO RETAX | 
COsTs 


Defendants oppose a motion of plaintiff for retaxing of costs here- 
tofore taxed by the Clerk. Costs for Defendant Ahern have been taxed 
as to two items; (1) Docket fee of $20.00 pursuant to 28 U.S.C. 1923, 

(2) Cost of deposition of plaintiff in the amount of $78.30. Costs have 
been taxed in favor of Defendant Clifford in the amount of $20. 00 for 
docket fee pursuant to 28.U.S.C. 1923. 

The taxation of costs is a matter relegated to the sound discretion 
of the Court as the Tenth Circuit pointed out in State of Utah v. United 
States (1962) 304 F. 2d 23 at 27: 

"Except as otherwise provided by statute, the settee of costs 
rests in the sound judicial discretion of the trial court, and the 
exercise of such discretion will not be disturbed on appeal ex- 
cept in case of abuse. Crutcher v. Joyce, 10 Cir., 146 F.2d 518; 

T & M Transportation Co. v. S. W. Shattuck Chemical Co., 10 

Cir., 158 F.2d 909; Euler v. Waller, 10 Cir., 295 F. 2d 765."" 

In fact,within its discretion the Court may tax costs other than 
those specifically enumerated inthe pertinent sections of the Code. 
Prashker v. Beech Aircraft Corp. (D.C. Del. 1959) 24 F.R.D. 305. 

The cost of taking the deposition of the plaintiff is an allowable cost, 
particularly where succinct notice pleading obtains under Federal prac- 
tice. It is usually necessary to take the deposition of the plaintiff before 
trial and such a deposition can be, and often is, taken for use in the 
case within the meaning of 28 U.S.C. 1920(2) even though it is not offered 
in evidence or otherwise referred to in trial. Hartig v. Schnoecknect 
(D.C. Conn. 1951) 11 F.R.D. 166. Taxing the cost incident to the taking 
of the deposition is proper under 28 U.S.C. 1920 even though subsequent 
to the taking of the deposition the case is dismissed for lack of juris- 
diction. Mashak v. Hacker (7th Cir. 1962) 303 F.2d 526 at 527. See 
also Oster v. Rubinstein (6.D.N.Y. 1956), Weinfeld, J. 142 F.Supp. 620 
at 621. ! 
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In regard to docket fees, both defendants appear and file motions. 


Mr. Ahern, as an attorney and a member of the Bar of this Court rep- 
resented himself. Mr. Clifford was represented by counsel. Docket 
fees are proper in both instances. 

It should be noted that plaintiff's intemperate remarks in his 
motion are not appreciated by defendant. Plaintiff's sinister, conten- 
tious, and oft repeated reference to Mr. Halleck's position as "the 
Court's former law clerk" is quite unnecessary. His characterization 
of Mr. Ahern's conduct of plaintiff's deposition as a “personal brow- 
beating, harrassment of plaintiff, an elderly man" is simply not a fact. 

Plaintiff's suggestion that the Court's dismissal of this action 
does not constitute a final decision or final dismissal of the action is 
so totally without merit that it does not deserve comment. 

Defendants ask that the taxation of costs by the Clerk be sustained 
by the Court. 

Respectfully submitted, 


/s/ Charles W. Halleck 
* * * 


Attorney for Defendant Clifford 


/s/ Albert J. Ahern, Jr. 
* KX 


Attorney Pro se 
[ Certificate of Service] 


[ Filed November 14, 1963] 


PLAINTIFF'S MOTION PETITIONING THE COURT 

1. TO VACATE THE ORDERS OF DISMISSAL WITH PREJUDICE, 
AND TO GRANT A REHEARING, OR 

2. TOGRANT PLAINTIFF LEAVE TO FILE HIS ATTACHED, 
PROPOSED AMENDED COMPLAINT, OR 

3. TO AMEND THE ORDERS OF DISMISSAL WITH PREJUDICE TO 
MAKE CLEAR WHETHER PLAINTIFF'S ACTION (as distin- 
guished from his complaint) IS DISMISSED, OR WHETHER 
SUMMARY JUDGMENT FOR DEFENDANTS HAS BEEN EN- 
TERED, SO AS TO ASCERTAIN THE TIME FROM WHICH 
PLAINTIFF'S RIGHT TO NOTE APPEAL RUNS. 


Comes now Plaintiff, by his attorney (delayed by his illness and 
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attendant inability to work), and moves and petitions the Court 


1. To vacate the orders herein of dismissal with prejudice, and 
to grant a rehearing, or | 

2. To grant plaintiff leave to file his attached, proposed amended 
complaint, or 

3. To amend the orders of dismissal with prejudice to make 
clear whether plaintiff's action itself (as distinguished from his com- 
plaint) is dismissed, or to show that the Court intended summary judg- 
ment for defendants against plaintiff's action, so as to make certain the 
time from which plaintiff's right to note appeal runs, and for grounds 
states: 

A. The orders of dismissal with prejudice should be vacated 


and a rehearing ordered for the Court's basic rulings were in error and 


mistaken as follows: 

(1) The Court was in error and mistaken in panting De- 
fendant Ahern's motion to dismiss and entering the order of dismissal 
of plaintiff's complaint as to Defendant Ahern with prejudice, and with- 
out leave to amend, on the holding that Defendant Ahern could not be 
legally liable and sued as a principal for appearing and acting as attor- 
ney only in Civil Action 3049-60 for its Plaintiffs John Keeley Clifford, 
etal., and thereby had not twice sued plaintiff here in suing him as a de- 
fendant in Civil Action 3050-60, the law in the District of Columbia and 
elsewhere being uniform that an attorney who knowingly prosecutes a 
groundless action to accomplish a malicious purpose of his client or 
his own is liable personally or together with the client. | 

(2) The Court was in error and mistaken in granting Defendant 
Clifford's motion to dismiss, and entering the order of dismissal of 
plaintiff's complaint as to Defendant Clifford with prejudice, and without 
leave to amend, on the holding that Defendant Clifford had not twice sued 
plaintiff on the same claim which the Court held was required as a basis 
for plaintiff's action against Defendant Clifford, the law being to the con- 
trary in the District of Columbia and holding that a party who twice sues 
another, maliciously and without probable cause, on two different claims 
asking the same type of relief, may be held liable and responsible for 
malicious prosecution. 
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B. Federal Rule of Civil Procedure 15(a) provides, in the state of 
the record here where no responsive pleading has been served, that plain- 
tiff may amend his pleading once as a matter of course, and also that 
"leave [to amend] shall be freely given when justice so requires." In 
view of the record, and the Court's erroneous and mistaken holdings on 
which the orders of dismissal with prejudice are based, as stated in 
Grounds (1) and (2) above, plaintiff submits that justice to him requires 
that he should be granted leave to amend by the Court ordering the filing 
of the attached proposed plaintiff's Amended Complaint For Malicious 
Prosecution And Abuse Of Process. 

C. The record including the transcript of proceedings on October 
17, 1963, and the orders of dismissal with prejudice of October 17 and 21, 
1963, is confusing as to whether the Court intended to dismiss only plain- 
tiff's complaint with prejudice, not plaintiff's action itself, leaving open 
the matter of amendment, or to dismiss plaintiff's action itself, or to 
enter 2 summary judgment for defendants against plaintiff's action and 


claims. 
Respectfully submitted, 
/s/ 3H. Clay Espey 
Attorney for Plaintiff 


[Filed November 14, 1963] 


AMENDED COMPLAINT FOR MALICIOUS 
PROSECUTION AND ABUSE OF PROCESS 


1. This Court has jurisdiction over this civil action under Section 


11-306, District of Columbia Code, 1961. Plaintiff's claims against each 
defendant are for a total amount in excess of Ten Thousand Dollars 
($10,000.00), which brings this action within the jurisdiction of this 
Court as to amount. 

2. Defendants are members of the Bar of this Court and practicing 
attorneys and counsellors at law, and had prior knowledge that plaintiff 
was the friend and lay representative of one Eva F. Midgett in connec- 
tion with financial claims of hers against defendants, arising out of their 
actions as attorneys and counsellors at law relative to said Eva F. 
Midgett in 1959. Acting jointly as principals defendants, knowingly, 
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maliciously and without probable cause, sued plaintiff falsely by way of 
two groundless civil actions which have terminated completely in 
plaintiff's favor by final judgments of dismissal of defendants' claims, 
as hereinafter alleged. Defendants' experience, knowledge and training 
as attorneys and counsellors at law charged them with special knowledge 
that their civil actions and charges against plaintiff were malicious, 
groundless and without probable cause, and that their use of this Court's 
processes in connection therewith was abuse and perversion of court 
process to accomplish an end which the process was not intended by 
law to accomplish, to frighten, harrass, punish and wear out plaintiff 
for attempting to assist said Eva F. Midgett in connection with her 
claims against defendants. | 

A. OnSeptember 15, 1960, Defendant Clifford as plaintiff and 
Defendant Ahern as attorney at law for Defendant Clifford knowingly, 
maliciously and without probable cause instituted Civil Action 3049-60 
in this Court whereby they falsely sued plaintiff as defendant, together 
with four other defendants, groundlessly and without intention to prose- 
cute said action to judgment in their favor. On April 11, 1962, said 
Civil Action 3049-60 was dismissed with prejudice by final judgment 
of this Court. Said civil action was based upon defendants’ complaint 
in two counts, as follows: | 

1. Defendants by their first count knowingly, maliciously and 
without probable cause, falsely and groundlessly charged that plaintiff 
conspired with other Civil Action 3049-60 defendants, including one 
Carl Henderson as a principal actor, against Civil Action 3049-60 
Plaintiffs John K. Clifford, defendant here, and Wise & Midgett, Inc., 
a District of Columbia corporation, and sued for an injunction. Plaintiff 
never communicated nor met with said Carl Henderson in any manner 
until after Civil Action 3049-60 had been instituted and service of 
process had upon plaintiff. | 

2. Defendants by their second count knowingly, maliciously and 


without probable cause, falsely and groundlessly charged that plaintiff 
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conspired with other Civil Action 3049-60 defend ants, including one 
Carl Henderson, to destroy the fiscal stability of Civil Action 3049-60 
Plaintiff Wise & Midgett, Inc., and sued for judgment for $21,628.91 
against plaintiff and other Civil Action 3049-60 defendants. Plaintiff 
never communicated nor met with said Carl Henderson in any manner 
until after Civil Action 3049-60 had been instituted and service of 
process had upon plaintiff. 

B. On September 15, 1960, defendants as plaintiffs instituted 
Civil Action 3050-60 in this Court without naming plaintiff as a party 
defendant. By their Amended Complaint For Slander And Libel, filed 
in said Civil Action 3050-60 on May 2, 1962, by leave of this Court, 
defendants as plaintiff added three additional counts and therein mali- 
ciously and without probable cause sued plaintiff as defendant ground- 
lessly for $200,000.00 upon each of said counts for libel. Defendants' 
experience, knowledge and training as attorneys and counsellors at law 
charged them with special knowledge that plaintiff's conduct as alleged 
by them was absolutely legally privileged and not a legal ground for 
their Civil Action 3050 against plaintiff. On September 4, 1962, this 
Court by a final judgment dismissed with prejudice defendants’ Counts 
Two, Three and Four claims against plaintiff here upon his motion that 
his conduct was absolutely legally privileged. Said Civil Action 3050-60 
as to plaintiff was based upon defendants’ Amended Complaint Counts 
Two, Three and Four, as follows: 

1. Defendants' Count Two For Libel knowingly, falsely and ground- 
lessly charged libel of defendants caused by plaintiff and another on or 
about March 13, 1962, and sued for compensatory damages in the amount 
of $100,000.00 and punitive damages in the amount of $100,000.00, a 
total of $200,000.00. 

2. Defendants' Count Three For Libel knowingly, falsely and 


groundlessly charged libel of defendants by plaintiff and another on or 


about January 23, 1962, and sued for compensatory damages in the 
amount of $100,000.00 and punitive damages in the amount of $100,000.00, 
a total of $200,000.00. 
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3. Defendants' Count Four For Libel knowingly, falsely and 
groundlessly charged libel of defendants by plaintiff and another on 
or about March 13, 1962, and sued for compensatory damages! in the 
amount of $100,000.00 and punitive damages in the amount of oe 000.00, 
a total of $200,000.00. 

3. By reason of such malicious prosecution of plaintiff by defendants 

and defendants' abuse of process in connection therewith, plaintiff 
was subjected to great distress and pain of mind and body, humiliation 
and indignity, and was prevented from attending to his usual business, 
and subjected to expense in the sum of $5,000.00 in the procurement 
and services of counsel for his defense, and was injured in his good 
name and reputation in the community to plaintiff's damages in the sum 
of $50,000.00. | 

Wherefore, plaintiff prays judgment for compensatory damages 
in the amount of $55,000.00 and punitive damages in the amount of 
$50,000.00 against defendants, jointly and severally, and costs. 


/s/ H. Clay Espey 
Attorney for Plaintiff 
* kK 


Plaintiff demands jury trial. 


/s/ H. Clay Espey 
Attorney for Plaintiff. 


[ Filed November 18, 1963] 


OPPOSITION TO PLAINTIFF'S MOTION TO 
VACATE, FOR REHEARING, ETC. 


The defendant, John K. Clifford, opposes plaintiff's latest motion 
on the following grounds: 

1. Although the motion bears extensive and confusing titles, it 
is plainly a motion for reconsideration. As such, it merely reargues 
points already advanced and considered by the court. Nothing new is 
presented. Such motions are not favored. This one is no exception. 
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2. The motion is out of time. To the extent that the motion 


seeks an alteration or amendment of the jedement=/ > it must be filed 


within 10 days after entry of the order. The order in this case, as to 
Mr. Clifford, was entered on October 21, 1963, more than 10 days prior 
to the filing of the instant motion. 

3. Ifthe motion be construed to seek relief from the order pur- 
suant to Rule 60, F.R. Civ. P., it deserves no consideration for it does 
not allege clerical mistakes arising from oversight or omission. 
Neither does it allege (1) mistake, inadvertence, surprise, or excus- 
able neglect, nor (2) newly discovered evidence, nor (3) fraud, nor any 
other ground allowed under Rule 60(b). It merely seeks to reargue 
matters once decided. 

4. The suggestion that an amended complaint can be filed following 
the dismissal of the original complaint for failure to state a cause of 
action is without merit. Even if such a complaint could be filed, the 
proffered complaint is in substance no different from the one previously 
dismissed. 

5. Finally, plaintiff's attempts to equivocate over the meaning 
of this court's orders of dismissal constitute crass pettifoggery which 
merits no response other than a notation of disagreement. Defendant 
disagrees with plaintiff's alleged inability to understand that his case 
has been dismissed, once and for all. 

It is respectfully submitted that plaintiff's motion should be 
summarily denied. 


/s/ Charles W. Halleck 
* OK 


Attorney for Defendant, 
John Keely Clifford 


[ Certificate of Service] 


1/ Rule 54 (a), F.R. Civ. P. provides that the word "judgment" as used 
in the rules includes "any order from which an appeal lies". 


na 
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[ Filed November 18, 1963] 
ORDER_ 
Upon consideration of the motion to vacate, for re-hearing and 
to file amended complaint filed herein November 14, 1963, it is this 
18th day of November, 1963, 
ORDERED that the said motion be, and the same hereby is denied, 


Harry M. Hull, Clerk 
By /s/ Eulalia M. Koester — 
Deputy Clerk 


Alexander Holtzoff 
Presiding Judge 


[ Filed November 18, 1963] 
NOTICE OF APPEAL | 
Notice is hereby given this 18th day of November, 1963, that 


Plaintiff Severine G. Leoffler, Sr., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgments of 
this Court entered on the 17th day of October, 1963 infavor of Defendant 
Albert J. Ahern, Jr., and on the 21st day of October, 1963, in favor of 
Defendant John Keeley Clifford, both against said Plaintiff-A ppelant 
Severine G. Leoffler, Sr., and dismissing his complaint with prejudice. 


/s/ H. Clay Espey 
Attorney for Plaintiff 
* * 
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[ Filed November 19, 1963] 
OPPOSITION TO MOTION TO RECONSIDER 

The motion, though bearing a complex caption, is in effect a 
motion to reconsider the Court's ruling dismissing the complaint with 
prejudice and a motion to amend the judgment entered by this Court on 
the 17th day of October, 1963 in favor of the defendant Ahern. 

The motion is not timely filed. The Order, or Judgment, entered 
by this Court in favor of the defendant was entered on the 17th day of 
October, 1963. Under the provisions of Rule 59 relating to motions for 
new trial or Rule 59-E seeking to amend a judgment, the motion must 
be filed within 10 days. This motion was not filed until November 14, 
more than 28 days after the judgment was entered. Therefore, there 
is no jurisdiction with respect to either Rule 59-B or 59-E to consider 
application of the plaintiff. 

We will not dignify the many other spurious arguments raised by 
counsel for the plaintiff nor will we respond to his request that it be 
considered a motion under Rule 60-B and his alternate application for 
leave to file an amended complaint after the cause has been finally dis- 
missed. 

Needless to'say, the complaint did not state a cause of action up- 
on which relief can be granted and the plaintiff's counsel did not even 
request at the hearing an opportunity to amend. 

In light of the above, the motion for reconsideration should be 
denied. 


/s/ Albert J. Ahern, Jr. 
Pro Se 


[Certificate of Service] 


[ Filed November 20, 1963] 
ORDER DENYING RE-TAXATION OF COSTS 
Upon motion of counsel for the plaintiff to re-tax the costs as- 
sessed by the Clerk of the Court, and the Court having heard argument 
of counsel, it is by the Court this 20th day of November, 1963 | 
ORDERED That the motion to re-tax costs assessed Dye the Clerk 
be and the same is hereby denied. 


/s/ Alexander Holtzoff 
Judge 


[ Filed September 15, 1960] 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
JOHN K. CLIFFORD ) 
* OK OK 
and ) 


WISE & MIDGETT, INC., a corporation ) 
kK 


Plaintiffs ) 
Vv. 

MRS, EVA F. MIDGETT 
* KOK 

and 
S. G. LEOFF LER, SR. 
* OK OK 

and 
H. CLAY ESPEY 
Ok 

and 
CARL HENDERSON 
* ok 

and 


CRANKSHAFT SERVICE, INC. 
* * 


Civil Action No. 3049-60 


Od 


Defendants 
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COMPLAINT FOR RECISION 


tlt en tea 


* * * 


/s/ Albert J. Ahern, Jr. 
* KO 


Counsel for Plaintiffs 


[ Filed February 27, 1961] 


RESPONSE TO SUGGESTION OF BANKRUPTCY AND 

REQUEST THAT THE TEN-DAY PERIOD WITHIN 

WHICH TO FILE AMENDED COMPLAINT COMMENCE 

TO RUN FROM THE APPOINTMENT OF THE TRUSTEE 
IN BANKRUPTCY 


Counsel has been served with the suggestion of bankruptcy filed 
by Wise & Midgett, Inc., plaintiff herein. The filing of this petition in 
bankruptcy puts all the property of the bankrupt in custodia legis in- 
cluding the present lawsuit which is a chose in action and an asset of 
the bankrupt. The filing of the petition in receivership and the subse- 
quent bankruptcy of the plaintiff Wise & Midgett, Inc. has raised serious 
questions on the practical desirability of even filing an amended com- 
plaint. By this Court's order both plaintiffs were allowed ten days 
within which to file an amended complaint and while counsel for plain- 
tiff John K. Clifford recognizes that the filing of the suggestion of bank- 
ruptcy will stay all proceedings in the matter until the appointment 
of the trustee, it is thought desirable that there be a specific ruling 


by the Court that the right to file an amended complaint by either of 


the plaintiffs should commence to run from the appointment of the 
trustee in bankruptcy for the co-plaintiff Wise & Midgett, Inc. 

The intentions to file an amended complaint of course have been 
altered by the change in events of the co-plaintiff Wise & Midgett, Inc. 
and the complaint of plaintiff John K. Clifford is inextricably connected 
with the complaint of the co-plaintiff Wise & Midgett, Inc. The filing 
of the petition in bankruptcy, of course, terminates the authority of 
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counsel for plaintiff John K. Clifford to represent the interests 5 of the 
bankrupt plaintiff in this cause and it will be necessary to confer with 


the trustee in bankruptcy who will be appointed to determine what view 


he takes of the present action. 

While this request may not be necessary since the suggestion in 
plaintiff's judgment operates as an automatic stay of all proceedings 
in the cause, it will be well in the interest of clarity to have an order 

specifying that both the bankrupt plaintiff and co-plaintiff John K 
Clifford will have ten days if they so desire to amend their complaint 
after the appointment of the trustee. 


/s/ James J. Laughlin 
KOK 


Counsel for Plaintiff 
John K. Clifford 


[ Certificate of Service] 


[ Filed February 17, 1961] 
ORDER 

This cause came on to be heard upon motion of the defendants 
to dismiss, for security for costs, for bills of particulars and to strike, 
and it having been represented to the Court by counsel for the plaintiffs, 
that the plaintiff company has gone into receivership, Civil Action No. 
4105-60, and that a petition in bankruptcy was mailed on February 14, 
1961, to the Bankruptcy Court as to plaintiff Wise & Midgett, Inc. and 
it being further represented to the Court that the said motions have 
been continued from time to time and plaintiffs, in view of the receiver- 
ship and bankruptcy proceedings which have a direct bearing on the 
various forms of relief sought in this complaint, having consented 
thereto, it is by the Court this 17th day of February, 1961, 
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ORDERED that the motion to dismiss as to all defendants be and 
the same is hereby granted, and 

IT IS FURTHER ORDERED that upon the oral application of 
counsel for the plaintiffs for leave to file an amended complaint be and 


the same is hereby granted. 


/s/ 
United States District Judge 


[Certificate of Service] 


[ Filed March 18, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of March, 1961, that S. G. 
Leoffler, Sr. Geverine G. Leoffler, Sr.), and H. Clay Espey hereby 
appeal to the United States Court of Appeals for the District of 


Columbia from the judgment of this Court entered on the 17th day of 
February, 1961, in favor of defendants against said plaintiffs, and 
particularly Plaintiff John K. Clifford. 


H. Clay Espey 
Attorney for Defendant 


S. G. Leoffler, Sr., 
and Pro Se for himself. 


JUNG V K. & D. MINING CO. 356 U.S. 335 
FACTS 
Defendant filed motion to dismiss the plaintiffts amended com- 
plaint as failing to state a claim upon which relief could be granted. 
On May 10, 1955, the District Court "sustained the motion, dis- 
missed the complaint, and granted petitioners ‘twenty days from this 
date within which to file an amended complaint." " 
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(Twenty days would have expired on May 30, 1955) : 

On May 27, 1955, plaintiff moved to vacate order of May 10, 
1955 dismissing the complaint or, in the alternative, to extend the 
time in which they might file an amended complaint. | 

On that date (May 27, 1955) the Court denied the motion of the 
plaintiff to vacate the order of May 10, 1955 but granted leave to the 
plaintiff ''to file an amended complaint within 20 days from nay 27, 
1955." 

(This twenty days would have expired on June 16, 1955--more or 


less) 


(Apparently, plaintiff did nothing from May 27, 1955 until March 


25, 1957) 

The next action inthe case was on March 25, 1957, On’ this day, 
plaintiff filed an instrument electing "to stand on their first amended 
complaint." On this same day (March 25, 1957) the District Court 
ordered that "this cause of action be and it hereby is dismissed with- 
out costs." | 

On April 16, 1957, plaintiff filed a notice of appeal "from final 
judgment entered in this action on March 25, 1957." Defendant moved, 
in the Court of Appeals, to dismiss the appeal as untimely. The motion 
was granted by the Court of Appeals and the appeal was dismissed. 

HOLDING 

Reversed by the Supreme Court. The Court holds that the order 
of March 25, 1957 was the Final Judgment and that the appeal filed 
April 16 was timely filed. The order of the District Court of May 27, 
1955 was not a final judgment in the case. The order left the suit 
pending for further proceedings, either by amendment of the complaint 
or by entry of a final judgment. The order did not direct "that all re- 
lief be denied" in the words of Rule 58, While it is true that plaintiff 
took no action during the two year period, it is similarly true that the 
defendants did not take any step "to put a definitive end to the case and 
thereby fix an unequivocal terminal date for appealability." | Likewise, 
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the District Court could have exercised its own power sua sponte over 
its own calendar and ended the case by the entry of an appropriate 


order. "The undesirability of useless delays in litigation is more than 


offset by the hazards of confusion or misunderstanding as to the time 
for appeal." 


RATIONA LE 

The implication of the finding of the Court as set out above is 
that the District Court in its order of May 27, 1955 should have said 
that the plaintiffs could amend their complaint within twenty days, but, 
failing such action, the complaint shall stand finally dismissed with 
prejudice and all relief requested be denied. In the case above, the 
entire problem seems to have been caused by the failure of the 
District Court to state what would happen if an amended complaint 
were not filed within 20 days. 


[ Filed May 16, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,292 September Term, 1960 
District Court 


S. G. Leoffler, Sr., and 
Civil Action 3049-60 


H. Clay Espey, 
Appellants, 
Vv. 
John K. Clifford and 
Wise & Midgett, Inc., 
a corporation 
Appellees. 


Before: Edgerton, Washington and Bastian, 
Circuit Judges, in Chambers. 


ORDER 
Upon consideration of appe llees' motion to docket and diomiss, 
of appellants' answer and appellees’ reply, it is 
ORDERED by the Court that this appeal is dismissed and that 
appellees shall recover from appellants their taxable costs on appeal 


and have execution therefor. 


Dated: April 27, 1961 


| Filed May 1, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN K. CLIFFORD 
and 


) 
ALBERT J. AHERN, JR., ) 
plaintiffs 

) 
) 
) 


vs. Civil Action No. 3050-60 


H. CLAY ESPEY, 
defendant. 
ORDER GRANTING LEAVE TO FILE AMENDED COMPLAINT 


Upon motion of plaintiffs to file amended complaint so as to add 
additional counts and to add an additional defendant, and no opposition 
having been filed, it is by the Court this 1st day of May 1962, 

ORDERED that the plaintiff's motion to file an amended complaint 
adding a party defendant be and the same is hereby granted. 


/s/ EDWARD A. TAMM 
Judge 


[ Certificate of Service:] 


[ Filed May 2, 1962] 
AMENDED COMPLAINT FOR SLANDER AND LIBEL 


1. Plaintiff John K. Clifford is a citizen of the United States, a 
resident of the State of Maryland, and practices law within the District 
of Columbia, and is hereinafter referred to as plaintiff No. 1. 

2. Plaintiff Albert J. Ahern, Jr. is a citizen of the United States, 
a resident of theState of Virginia, and practices law within the District of 
Columbia, and is hereinafter referred to as plaintiff No. 2. 

3. Defendant H. Clay Espey is a citizen of the United States and 
a resident of the District of Columbia. 
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4. Defendant S. G. Leoffler, Sr., is a citizen of the United States 


and a resident of the District of Columbia. 

5. Jurisdiction is predicated upon the general jurisdiction of This 
Court and the amount in controversy is in excess of $10, 000. 00. 

6. Plaintiffs say unto the Court that on or about the 26th day of 
July, 1960, the defendant Espey, in a restaurant in the District of 
Columbia, in the presence and hearing of one Victor H. Geogoire and 
his wife, maliciously and without reasonable basis spoke of and concern- 
ing plaintiff No. 1, substantially the following false and defamatory words: 


"That certain checks of Wise & Midgett, Inc. being operated 
by Mr. Clifford (plaintiff No. 1), made out to payroll, had, in fact, 
not been paid to payroll but had been used by Mr. John K.. | Clifford 
(plaintiff No. 1) for his personal use. Wy 


7. Plaintiff No. 1 says unto the Court that the foregoing was meant 
and intended to convey and did convey that plaintiff No. 1 had improperly 
and corruptly misused corporate funds. Plaintiff No. 1 says by reason 
of the aforesaid publication to Mr. Gregoire and his wife and to others 
unknown to plaintiff No. 1, but upon information and belief, just a few 
days prior to the publication af the slander outlined in paragraph 6, the 
defendant uttered the same defamatory words supra to one Henderson 
in the District of Columbia, and as a result of said publication, plaintiff 
No. 1 has been greatly injured in his good name, fame, reputation in his 
standing in the community and in the high regard, respect and confidence 
he has theretofore enjoyed as a member of the Bar of this Court. 

8. Plaintiff No. 1 says that the words spoken by Espey were false 
and defamatory; that they were spoken maliciously and that by reason 
of such words, Plaintiff No. 1 has been injured in his se and has 
suffered great pain and mental anguish. 

9. Plaintiff No. 2 says unto the Court that on or about July 26, 
1960, in a restaurant inthe District of Columbia, the defendant Espey, 
in the presence of one Victor H. Gregoire and his wife, maliciously 
spoke of and stated of plaintiff No. 2, the following defamatory and false 
statements: | 
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"That Mr; Ahern hac for some time prior to the sale of the 
assets of Wise & Midgett, Inc. represented Mrs. Midgett and that 
Mr. Ahern had not adequately or properly advised or protected 


her interest in the sale of said assets." 


10. The above words were meant, were intended to convey and did 
convey to those present, that Plaintiff No. 2, as an attorney and a member 
of the Bar, violated his duty to do his best to protect the interests of a 
client or that Plaintiff No. 2 was negligent in the discharge of said duty 
when the defendant well knew, in truth and fact, that Plaintiff No. 2 had 
not known or represented one Mrs. Midgett personally as his client, prior 
to the sale or at the sale of the assets of Wise & Midgett, Inc., of 
Delaware, on July 20, 1959, nor had Plaintiff No. 2 represented Mrs. 
Midgett as his client at said sale and that defendant Espey well knew, or 
with reasonable care should have known, that all of Plaintiff No. 2's 
legal services prior to the sale and at the sale of July 20, 1959, consisted 
of tendering an opinion of Plaintiff No. 2 to the Board of Directors of 
Wise & Midgett, Inc. of Delaware on the validity of a chattel deed of 
trust and note to one Wise, and that subsequent thereto, Plaintiff No. 2 


made inquiries as to whether Plaintiff No. 2 might file a suit with respect 


to the Wise note and chattel deed of trust for all parties concerned. 
Plaintiff No. 2 says, therefore, that the defendant Espey with the actual 
knowledge of the facts, with personal animus, uttered the defamatory 
words outlined above, which misstated the nature of the services render- 
ed by Plaintiff No. 2. 

11. The publication of said words injured Plaintiff No. 2's repu- 
tation as an attorney at law and has injured Plaintiff No. 2 in his good 
name, subjecting him to scandal, ridicule and professional disrepute, 
causing Plaintiff No. 2 great pain and mental anguish. 

WHEREFORE, the premises considered, Plaintiffs pray for com- 
pensatory damages in the amount of $100, 000.00 and punitive damages 
in the amount of $100, 000.00. 


57 
COUNT TWO FOR LIBEL 


1. Plaintiffs incorporate allegations 1 through 5 of Count One. 

2. Plaintiffs say that on or about the 13th day of March, 1962, 
the defendants Espey and Leoffler did cause a pleading to be filed in 
Civil Action No. 3049-60 which contained false, scurrilous, and scandalous 
matter derrogatory of the plaintiffs and that said statements which were 
false were known to be false by the defendants and were totally irrelevant 
to any proceeding in C. A. 3049-60 since said cause had eee by 
order of Judge Walsh. 

3. Plaintiffs say that the pleadings filed contained the following 
libel: 


"She believes and submits that Plaintiff Attorney Ahern and 
Plaintiff Attorney Clifford have abused their office as members of 
the Bar by using the complaint upon which they instituted this civil 
action to deliberately and illegally obstruct justice for and to this 


defendant Midgett, and without any intention of bringing or prose- 
| 


cuting their charges and claims to trial upon evidence." | 


4. Plaintiffs say unto the Court that the defendants Espey and 
Leoffler caused this libel to be filed out of ill will, spite and malice, 
and as a result of adverse Court decisions; that these allegations had no 
pertinency or relevancy to any matter pending in Court, and thus were 
not governed by any principle of absolute privilege. | 

5. Plaintiffs say that the libel above was filed by the defendant 
Espey, authorized by the defendant Leoffler, when they both well knew 
that there was no litigation or issues pending in Civil Action 3049- 60, 
and that the libelous words above had no relevancy or pertinency to any 
proceeding pending in Civil Action 3049-60. 

6. Plaintiffs say that the filing of said documents containing the 
libel above was done to harm, degrade, and ridicule plaintiffs and to 
cause publication of said charges to individuals in the Clerk's Office and 
to members of the judiciary in order to besmirch plaintiffs, and that all 
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statements were false and known to be false by the defendants, and were 
totally irrelevant to Civil Action 3049-60 which had been dismissed. 


WHEREFORE, the premises considered, plaintiffs pray for com- 


pensatory damages in the amount of $100, 000.00 and punitive damages 
in the amount of $100,000.00. 


COUNT THREE FOR LIBEL 


1. Plaintiffs incorporate allegations 1 through 5 of Count One. 

2. Plaintiffs say unto the Court that on or about the 23rd day of 
January, 1962, the defendants Espey and Leoffler did with malice and 
seeking to injure and' defame plaintiffs in their capacity as lawyers 
addressed to the Clerk's Office, Harry M. Hull, a document which read 


as follows: 


"This is our verified complaint against Albert J. Ahern, Jr., 
and John Keely Clifford, members of the Bar of the United States 
District Court for the District of Columbia, whom we believe and 
submit have so abused, misused, perverted and prostituted their 
office as member of the Bar of this Court by their institution of 
Civil Action 3049-60 upon knowingly false, immaterial, impertinent, 
redundant, scandalous or untrue allegations of fact, which they 
never intended to press to trial, that they are subject, to appropriate 


disciplinary action, which we submit is disbarment." 


3. Plaintiffs say unto the Court that the defendants did knowingly 
give publication to this libel by addressing it to an improper forum, 
namely, the Clerk's Office, HarryM. Hull, Clerk, so that the defamatory 
matter which is false and untrue and which was known by the defendants 
to be false and untrue could be seen by the various members in the Clerk's 
Office so as to degrade, besmirch, and injure plaintiffs in their reputation 
and capacity as attorneys at law and to give undue publication to same. 

4. Plaintiffs say unto the Court that the defendants Espey and 
Leoffler well knew that the proper forum to address such a complaint 
was to the Committee on Admissions and Grievances; but that the 
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defendants knew that by addressing said communication in writing to this 
committee it would not receive publication wntil and unless a hearing was 
accorded and the allegations sifted and perused as to their merits. 

5. The defendants, desiring to by-pass said Committee since they 
knew the charges were without the semblance of truth and to intentionally 
wreak injury upon plaintiffs did address this written communication to 
the Clerk's Office as is set forth above. | 

WHEREFORE, the premises considered, plaintiffs pray for com- 
pensatory damages in the amount of $100, 000.00 and punitive damages 
in the amount of $100, 000.00. | 


COUNT FOUR FOR LIBEL 


1. Plaintiffs incorporate allegations 1 through 5 of Count One. 
2. Plaintiffs incorporate allegations 1 and 2 and 4 - 6 of Count Two. 
3. Plaintiffs say that the pleadings filed contained the following 


"Contrary to the duty of Ahern and Clifford to protect Defendant 


Midgett's interests by reasonable and usual legal means, there was 
no contract provision that Defendant Midgett should have 4 chattle 
deed of trust on the personal property she sold to secure payment 
of the deferred purchase money to her. Upon such execution of the 
contract of sale, Plaintiff Clifford fraudulently delivered to Defend- 
ant Midgett, the Plaintiff's Attorney Ahern fraudulently permitted 
plaintiff to accept it without warning advice of its deficiencies, in 
fraud of her rights to payment under the contract without condition, 
and to require security of deferred purchase money by a chattel 
deed of trust, an ornate but misleading non-assignable ‘Fifteen 
Year Sinking Fund Debenture Bond’ of W&M(DC), which Defendant 
Midgett did not sign, providing for payment of $54, 000.00, inclusive 
of interest at eight (8) per centum per annum, ‘payable out of its 
net profits’, at the rate of $3,600.00 per annum for fifteen (15) 
years, contrary to the unconditional contract payment provisions, 
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and which did not provide security for payment of deferred pur- 
chase money by a chattel deed of trust on the tangible personal 
property she sold." 


WHEREFORE, the premises considered, plaintiffs pray for com- 
pensatory damages in the amount of $100, 000.00 and punitive damages 
in the amount of $100,000.00. 


/s/ Albert J. Ahern, Jr. 
x * 


Counsel for Plaintiff Clifford 


[ Filed April 2, 1962] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 
LEAVE TO FILE AN AMENDED COMPLAINT SO AS TO ADD 
ADDITIONAL COUNTS AND AN ADDITIONAL PARTY DEFENDANT 


1. Rule 15(a) and Rule 21 of the Rules of Civil Federal Procedure. 
2. Moore's Federal Practice, Volume 3, Page 2909. 


/s/ Albert J. Ahern, Jr. 
* * * 


Counsel for Plaintiff Clifford 
/s/ James J. Laughlin 
* oe OK 


Counsel for Plaintiff Ahern 
[ Certificate of Service:] 


[ Filed June 12, 1962] 
DEFENDANT LEOFFLER'S MOTION TODISMISS, ON PRIVILEGE. 


Comes now Defendant Leoffler, by his attorney, and mores the 
Court to dismiss plaintiffs’ Amended Complaint For Slander And Libel, 
filed herein on May 2, 1962, by leave for Order herein dated May 1, 1962, 
and served upon Defendant Leoffler on May 25, 1962, and for grounds 
states: : 

1. The first count thereof, which names Defendant Leoffler asa 
party defendant, does not allege any facts connecting Defendant Leoffler 
with, or showing that plaintiffs have any claim against Defendant Leoffler 
on which relief can be granted upon, the alleged slanders by Defendant 
Espey about plaintiffs to one Victor H. Gregoire and his wife on or about 
July 26, 1960. : 

2. The first count fails to state claims against Defendant. Leoffler 
upon which relief can be granted inasmuch as any such claim is barred 
by the Statute of Limitations, Section 12-201, D. C. Code, 1961. It 
appears on the face of said first count of said Amended Complaint by 
which Defendant Leoffler was first sued for the alleged slanders on 
May 2, 1962, that the right of action or claim set forth was not brought 
within one year from the time when the right to maintain any such action 
shall have accrued, which occurred on or about July 26, 1960, by the 
allegations of said first count. : 

3. Counts Two, Three and Four fail to state claims against this 
defendant upon which relief can be granted, as all of his alleged actions 


on their face are absolutely legally privileged and show him to be immune 


from civil action for damages. 

4, All of Defendant Leoffler's actions alleged by Counts Two and 
Four, as shown by the original records of this Court of which judicial 
notice may be taken, were and are absolutely privileged, inasmuch as 
they were done as a party defendant in Civil Action 3049-60, having 
interests in common with other defendants therein, for which he is 
immune from this civil action. | 
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5. The allegations of Counts Two and Four that "defendants Espey 
and Leoffler” caused a pleading to be filed in Civil Action 3049-60 on 
or about the 13th day of March, 1962, that contained statements deroga- 
tory to plaintiffs which "were totally irrelevant to any proceeding in 
C. A. 3049-60 since said cause had terminated by order of Judge Walsh" 
are incorrect, inasmuch as the Court by authorized judicial notice of its 
original records in said Civil Action 3049-60 will find (a) that the quoted 
alleged libellous statements in Counts Two and Four were taken from 
Cc. A. 3049-60 Defendant No. 1's, Eva F. Midgett's, affidavit supporting 
Motion of Defendants 1 [Eva F. Midgett], 2 |Severine G. Leoffler, Sr.], 
and 3[H. Clay Espey] To Finally Dismiss This Action, etc., filed March 
12, 1962, (b) that Judge Walsh's February 17, 1961, order of dismissal 
of C. A. 3049-60, which granted it's plaintiffs leave to amend, was not 
a final decision or judgment dismissing the action itself, and (c) that 
said Civil Action 3049-60 was not terminated until the Court signed and 
filed its April 11, 1962, order finally dismissing said action with pre- 


judice, and in said order specifically designated it as the final judgment 
of the Court. 
6. All of Defendant Leoffler's actions covered by Count Three, as 


shown by the original records of this Court as to which judicial notice 
may be taken, were and are absolutely legally privileged, inasmuch as 
they were taken as a citizen complaining to this Court and it's Grievance 
Committee against plaintiffs' professional conduct against this defendant, 
for which he is immune from this civil action. 

7. Counts Two, Three and Four properly are not amendments nor 
supplemental pleadings, inasmuch as they do not allege claims upon 
which relief can be granted, and inasmuch as they allege totally new and 
separate claims which are unrelated to the original Count One claims and 
should be made in independent actions. 

8. Counts Two and Three fail to state claims against Defendant 
Leoffler upon which relief can be granted inasmuch as the alleged 
libelous statements are on their face only expressions of opinion. 
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9. The issue of whether defamatory matter in a pleading, ‘such 


as the subject matter of Counts Two, Three and Four, is or is not 
pertinent or relevant to the cause in which filed is a question of law for 
the Court, and not of fact for a jury, and this issue is to be decided as 
a matter of law for plaintiffs' allegations of falsity and maliciousness do 
not convert the issue into one of fact for a jury. 

10. The Court by authorized judicial notice of its original records 
in Civil Action 3049-60 and the Complaint of Defendants Espey and Leoffler 
to this Court and its Grievance Committee against plaintiffs’ professional 
conduct will see that Defendant Leoffler made no false or malicious 
statement. | 

11. Plaintiffs’ allegations of falsity and maliciousness in Counts 
Two, Three and Four are not the basis of claims upon which relief can 
be granted for such allegations do not affect, change or remove Defend- 
ant Leoffler's absolute legal privilege and immunity. ) 

12. Filing with this Court's Clerk by sealed envelope by first class 
mail by Defendant Espey of the Complaint of Defendants Espey and 
Leoffler to this Court and it's Grievance Committee, which is the basis 
of Count Three, did not affect, change or remove Defendant Leoffler's 
absolute legal privilege and immunity. 

Respectfully submitted. 


/s/ H. Clay Espey, 
Attorney for Defendant Leoffler 


* * 


[ Certificate of Service:] 


[Filed August 13, 1962] 


MEMORANDUM OPINION 


The motion of the defendant Espey to dismiss is granted as to 
counts 2, 3 and 4 of the amended complaint. The motion of the defendant 
Loeffler to dismiss is granted as to counts 1, 2, 3 and 4. The motion of 


the defendant Espey for summary judgment on count 1 is denied. 


/s/ EDWARD A, TAMM 
Judge 


Dated: 8/13/62 
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QUESTIONS PRESENTED 


1. Where a suit for malicious prosecution is based on the favorable 
termination of two civil actions, and where the second civil action was 
completely terminated in appellant's favor on August 13, 1962, is not the 
suit for malicious prosecution filed on September 4, 1963 barred by the 


one-year statute of limitations? 


2. Did not the complaint for malicious prosecution fail to state a 
claim upon which relief could be granted when it was based on the suc- 
cessful termination of two civil actions which were neither between the 
same parties nor based upon the same cause of action? | 


3. Does not the record in this case show that the complaint failed 
to state a cause of action upon which relief could be granted when the 
records of the District Court disclose that Civil Actions 3049- 60 and 
3050-60 were not terminated on their merits and thus could not form the 
basis for a suit alleging malicious prosecution? | 


4. Does not the record reflect that the appellant's Motion for Re- 


consideration was untimely filed — Rule 59(a- e) of the Federal! Rules of 


Civil Procedure? 


COUNTER STATEMENT OF THE CASE 
STATUTES INVOLVED 
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I. The Action Was Barred by the Statute of Limitations . 


ll. The Complaint Failed To State a Cause of Action 
Under Soffos v. Eaton, 80 a= D.C. 306; 152 Fed. 
(2d) 682. F 


The Record in the Case Shows that Neither C.A. 
3049-60 Nor 3050-60 Were Resolved on Their 
Merits and Thus Could Not Give Rise to an Action 
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There is No Merit to Appellant's Argument that the 
Court Should Have Granted His Motion To Vacate, 

His Motion To Reconsider or His Untimely geen 
for Leave To File Amended Complaint 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,293 


SEVERINE G. LEOFFLER, SR., 


Appellant, 


Vv. 


JOHN KEELY CLIFFORD and 
ALBERT J. AHERN, JR., 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE ! 


On September 15, 1960, John K. Clifford and Wise and Midgett, Inc. 
sued five defendants in the District Court in C.A. 3049- 60 (J.A. 47). This 
suit sought recision of a contract of sale and injunctive relief. Albert J. 
Ahern, Jr. was attorney for plaintiffs (J.A. 48). On February 11, 1961, 


1 The confusing, argumentative statement of the case in appellant's brief makes 
it necessary to present an entire statement of the case here. 
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with the consent of plaintiffs, defendants' motion to dismiss was granted, 
and plaintiffs were given leave to file an amended complaint (J.A. 49-50). 
When the corporate plaintiff went into receivership and subsequent bank- 
ruptcy, plaintiff Clifford noted that fact and advised the court on Febru- 
ary 27, 1961 of the altered circumstances in regard to the feasibility of 
filing a new complaint (J.A. 48-49). On March 18, 1961, defendants 
Espey and Leoffler appealed to this Court from the prior order in their 
favor (J.A. 50). The appeal was summarily dismissed by this Court on 
April 27, 1961 (J.A. 53). 


In the meantime a complaint for libel and slander had also been 
filed in the District Court on September 15, 1960 by Clifford and Ahern 
against Espey (C.A. 3050-60). On May 1, 1962, the District Court, upon 
motion, granted plaintiffs leave to amend the complaint to add Leoffler 
as a defendant. No opposition was filed by either Espey or Leoffler 
(J.A. 54). 


The amended complaint for libel (C.A. 3050-60) alleged that 
Leoffler had libeled the plaintiffs by accusing them of incompetence and 
unprofessional conduct similar in content to allegations made by appel- 
lant's counsel in Golden Commissary v. Shipley, 157 At. (2d) 810, (J.A. 
54-60). On June 12, 1962, Leoffler filed a motion to dismiss on the 
ground of privilege (J.A. 61- 63).” The matter came on for hearing be- 
fore the court. 


On August 13, 1962, Judge Tamm issued his Memorandum Opinion 
in which he granted Leoffler's motion to dismiss all counts against him 
on the ground of privilege (J.A. 64). 


Thereafter, on September 4, 1963, one year and twenty-two days 
after Judge Tamm dismissed the complaint as to him, Leoffler filed a 


= By this motion Leoffler admitted he had maliciously libelled plaintiffs to 
their great harm, and admitted his own tortious misconduct. He argued that he 
was legally privileged to do so since the libel was committed in papers filed 
with the courts. 
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complaint against Mr. Ahern and Mr. Clifford for malicious prosecution 


(J.A. 2-4).3 This complaint factually alleged that: 


(a) Leoffler had been sued in two civil actions. 
(b) Mr. Ahern was attorney for plaintiffs in one, and plaintiff 
in the other. Mr. Clifford was a plaintiff in both. 


(c) The first suit sought an injunction on behalf of an indi- 
vidual and a corporate plaintiff against five defendants 
(including Leoffler). It was dismissed. 


(a) The second suit, in an amended complaint, sued appellant 

for libel. It was dismissed. 

Leoffler himself believed that he had brought an action against 
Ahern and Clifford "for trying to claim the attorneys’ fees” (J.A. 5). He 
apparently referred to the $5,000 he was charged by Espey for copying a 
motion to dismiss filed by another attorney (J.A. 8-9). : 


On September 25, 1963, Clifford and Ahern moved to dismiss 
Leoffler's complaint on eight grounds, including failure to state a claim, 
and the statute of limitations (J.A. 10-17). The matter came on before 
the District Court, and on October 17 and October 23, 1963 the court 
entered orders dismissing the complaint with prejudice as to each de- 
fendant (J.A. 30), holding the complaint failed to state a cause of action 
under this Court's ruling in Soffos v. Eaton, 80 App. D.C. 306; 152 Fed. 
(2d) 682, without passing on additional points raised by appellees in sup- 


port of their motion to dismiss. 


Thereafter, the clerk taxed costs, and plaintiff moved the District 
Court to re-tax costs (J.A. 31). The motion was denied (J.A. 41). Plain- 
tiff also moved, out of time, for reconsideration of the order of dismissal 
(J.A. 43). This motion was denied on November 18, 1963. 


Then, on that same day, plaintiff noted this appeal (J.A. 45). 


S Leoffler testified that he and Espey had been planning this suit for a year. 


We have been figuring on doing it, and the time just got by.” (Leoffler deposi- 
tion, p. 75). 


4 
STATUTES INVOLVED 


Title 12, Sec. 201, D. C. Code: 


1% * * nor upon any simple contract, express or implied, 
or for the recovery of damages for any injury to real or per- 
sonal property, or for the recovery of personal property or 
damages for its unlawful detention after three years from the 
time when the right to maintain any such action shall have 
accrued; nor for any statutory penalty or forfeiture, or for 
libel, slander, assault, battery, mayhem, wounding, malicious 
prosecution, false arrest, or false imprisonment after one 
year from the time when the right to maintain any such action 
shall have! accrued; and no action the limitation of which is 
not otherwise specially prescribed in this section shall be 
brought after three years from the time when the right to 
maintain such action shall have accrued * * *". 


Rule 54-a, Rules of Federal Civil Procedure: 


"Definition: Form. 'Judgment' as used in these rules 
includes a decree and any Order from which an appeal lies. 
A judgment shall not contain a recital of pleadings, the report 
of a Master, or the record of prior proceedings.” 


Rule 59, Rules of Federal Civil Procedure: 


'™* * 4% (bh) Time for Motion. A motion for a new trial 
shall be served not later than 10 days after the entry of 
judgment. 

* * * 


(e) Motion to alter or amend a judgment. A motion to alter 
or amend the judgment shall be served not later than 10 days 
after entry of judgment.” 


SUMMARY OF ARGUMENT . 


1) The record in this case establishes that the present action was 
barred by the statute of limitations in that the second civil action which 
resulted in a favorable termination to the appellant occurred on August 13, 
1962 and the present action was not filed until September 14, 1963 and is 
thus barred by the statute of limitations under Title 12, Sec. 201, D. C. 
Code. 


2) The trial court was correct in dismissing the complaint in this 
cause and in holding that under this Court's decision in Soffos v. Eaton, 
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80 App. D.C. 306; 152 Fed.(2d) 682, a suit for malicious prosecution could 
be predicated on the successful termination of two civil suits but the two 
civil suits must occur between identical parties, be successive, and in- 


volve the same cause of action. 


3) The record in this case establishes that the trial judge was cor- 
rect in dismissing the complaint for the records of the District Court dis- 
close that neither of the two civil actions, C.A. 3049-60 and C.A. 3050-60, 
were successfully terminated on their merits and thus could not form the 
basis of a subsequent suit for malicious prosecution. | 


4) The record in this case discloses that the appellant made no 


motion before the trial judge to amend his complaint, that he filed an un- 
timely motion to reconsider and to vacate the court's order and thus is 
without standing to allege error in this Court with respect to the court's 
denial of his motion for reconsideration and his request for leave to file 
an amended complaint. : 


I. 


THE ACTION WAS BARRED BY THE STATUTE OF LIMITATIONS 


The complaint alleged a suit for malicious prosecution. No action 
for malicious prosecution shall be brought 
"after one year from the time when the right to main- 
tain any such action shall have accrued." D.C. Code, 
1961 Ed., §12-201. 
Under plaintiff's theory of his case, his cause of action was based upon 


the termination, in his favor, of two separate lawsuits against him. 


Accepting plaintiff's theory of the case, plaintiff's cause of action 


matured no later than the dismissal as to him of the second suit. 


The second suit, C.A. 3050-60, was dismissed as to plaintiff by a 
memorandum opinion of Judge Tamm which was filed August 13, 1962 
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(J.A. 64). That opinion entirely disposed of the action as to plaintiff by 
stating that the motion of the defendant Leoffler to dismiss is granted 

as to counts 1, 2, 3 and 4." When an opinion embodies the final decision 
of the court, and shows itself to be the intended final act of the court, it 
is the final judgment. United States v. Schaefer Brewing Co., 356 U.S. 
227 at 233 (1958). The August 13, 1962 opinion terminated the action as 
to Leoffler, and indicated, as of that date, the favorable result upon which 


the malicious prosecution suit was predicated. 


Plaintiff filed his complaint in the instant case on September 4, 1963 
(J.A. 2). Since the second suit upon which he based his complaint had been 
dismissed as to him’ by Judge Tamm's opinion filed August 13, 1962, the 


complaint for malicious prosecution was filed more than one year after 


the alleged cause of action accrued. 4 Therefore, the suit was barred by 


the statute of limitations. This point was urged by defendants in the Dis- 
trict Court (J.A. 11). Since the record supports this ground for dismissal, 
the order below should be affirmed on this basis alone. See Jaffke v. 
Dunham, 352 U.S. 280, 281 (1957). 


While the District Court indicated it would rather decide the case 
on a substantive basis as to whether a cause of action was stated (J.A. 20), 
it is clear that even under appellant's novel and unsupported construction 
of this Court's decision in Soffos v. Eaton, supra, the statute of limitations 


had expired when the present action was filed. 


The courts have traditionally looked with disfavor on actions for 
malicious prosecution and certainly would not, by judicial construction, 
we submit, allow the statute of limitations to be extended indefinitely by 
the simple action or non-action of plaintiff in tendering at his leisure a 
more formalized judgment than the memorandum of Judge Tamm (J.A.64). 
No element of excusable neglect is present. Appellees recognized it as a 
final judgment under Rule 54(a), Federal Rules of Civil Procedure. Cer- 
tainly it constituted a termination of Civil Action 3050-60 insofar as it 


< Leoffler admitted that he and Espey had been planning a suit for a year "and 
time just got by." (Leoffler deposition, p. 75). 
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would constitute a necessary element for a subsequent suit for malicious 


prosecution. 


In Steccone v. Morse Sterrett Products Co., 9th Circuit, 191 Fed. 
(2d) 197, the Court stated: | 
"The memorandum opinion signed by the District 
Judge on July 31, 1950 adjudicated all the matters in | 
controversy and set forth the Orders of the Court. 


It was and is a judgment of the Court. See In Re 
Forstner Chain, 177 Fed. (2d) 572." 


The trial court's views were not in agreement with appellees’ as 
to the expiration of the statute of limitations (J.A. 20 to 21). It is evident 
from the record that the court in expressing its views on the statute of 
limitations had its attention erroneously focused and directed as to 
whether the time for appeal commenced on August 13, 1962 (J.A, 64), the 
date of Judge Tamm's memorandum, vather than whether the memoran- 
dum opinion of Judge Tamm constituted a favorable termination of C.A. 
3050-60 so as to constitute an element in a suit for malicious prosecution. 
Without arguing whether United States v. Schaefer Brewing Co., 356 U.S. 
227, and Steccone v. Morse Sterrett Products Co., supra, would hold that 
the time of appeal in this case ran from the entry of Judge Tamm's 
memorandum of August 13, 1962, which entirely disposed of C. A. 3050- 
60, the only issue for consideration was when did favorable termination 
take place so as to lay the predicate for an allegation of favorable termi- 
nation in a subsequent suit for malicious prosecution? To hold that a 
suit for malicious prosecution would not commence to run until the 
tendering of a more formal judgment than the entry of Judge Tamm's 
memorandum opinion of August 13, 1962 would in effect hold that the 
statute of limitations would not mature and could be extended at the will 
of the appellant by the simple vehicle of not tendering a more formal 
judgment in C.A. 3050-60 when the appellees had elected to accept the 
memorandum decision of Judge Tamm on August 13, 1962 as the final 
disposition of the cause. The traditional scrutiny of the Courts and their 
limitations on suits for malicious prosecution we submit would inhibit 
such a construction. 
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In 54 CJS §55, p. 1022, it states: 


"Any mode of termination is sufficient as the 

foundation of an action for malicious prosecution 

which constitutes a bona-fide and final disposition 

on the merits or which amounts to such disposition 

of the proceedings as to render them incapable of 

being revived." 
Certainly the termination of Civil Action 3050-60 by the memorandum 
opinion of Judge Tamm is a more formal termination than a nolle 
prosequi; See v. Gosselin, 48 At.(2d) 560; 133 Conn. 158; or a discon- 
tinuance by stipulation; Lewis J. Sigel, Inc. v. Bresnahan, 315 NYS 735, 
all of which have been held to be terminations for the purpose of a sub- 


sequent suit for malicious prosecution. 


There is thus before this Court a separate, independent and com- 
pelling basis for affirming the action of the trial court, and that is the 
plaintiff's action was barred by the statute of limitations. 


II. 


THE COMPLAINT FAILED TO STATE A CAUSE OF ACTION 
UNDER SOFFOS v. EATON, 80 App. D. C. 306; 152 Fed. (2d) 682 


The complaint was based upon what plaintiff claimed to be termi- 


nations in his favor of two civil actions.” The complaint filed on Septem- 
ber 15, 1960 alleged that Clifford sued Leoffler and four others in C.A. 
3049-60 for conspiracy to destroy the fiscal stability of the corporate 


co-plaintiff. The suit sought an injunction and damages (J.A. 3). Ahern 
was "attorney for Defendant Clifford" (J.A. 3). The second civil action 
was based on libel and slander. It was brought at the same time as the 
first but did not sue Leoffler originally. Leoffler was later made a 
defendant by leave of the District Court upon motion on May 1, 1962 

(J.A. 54). Both Ahern and Clifford were plaintiffs in C.A. 3050-60 (J.A. 3). 


5 In his motion to dismiss, Leoffler admitted that he had tortiously libelled 
plaintiffs, but he claimed he was privileged to commit such a tort because he did 
so in papers filed in court. 
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This second suit was based in part on libel committed by Leoffler against 
the plaintiffs. 


In the District of Columbia 'no action will lie for the recovery of 


damages sustained by the prosecution of a civil action with malice, and 
without probable cause, when there has been no arrest of the person or 
seizure of the property of the defendant, and no special injury sustained, 
which would not necessarily result in all suits prosecuted to recover for 
like causes of action." Peckham v. Union Finance Co., 60 App. D.C. 104, 
105; 48 Fed. (2d) 1016 (1931). Suits for malicious prosecution are not 
favored, and the general rule, as set out above, is to be strictly construed. 
Melvin v. Pence, 76 U.S. App. D.C. 154; 130 Fed. (2d) 423 (1942). There 
is one exception to the general rule in this and a minority of jurisdictions. 
In Soffos v. Eaton, supra, this Court held that "one who twice sues 
another maliciously and without probable cause is responsible to him in 
damages." For this proposition, the court cited Shedd v. Patterson, 302 
Ill. 355; 134 N.E. 705. In the Shedd case, the court said: : 
"....[C]ourts are created and maintained at 

the public expense, and are, and should be, open for 

the redress of grievances and the enforcement of 

rights; but that affords no reason for requiring them | 

to employ their time to the prejudice of other liti- 

gants and the public business, to enable a party 

whose rights have been finally and conclusively 

determined to harass the same party about the same 

thing." (Emphasis added). 

The other cases cited by this Court in Soffos v. Eaton, supra, also 

factually are similar to Shedd v. Patterson, supra, in which the second 
suit filed by the defendant also was on the same subject matter as the 


first cause of action. 


In the Shedd case, the multiple actions complained of involved the 
sagne thing between the same parties. In the Soffos case, this Court 
applied the exception where "the appellees thereupon brought or insti- 
gated four successive suits against appellant to recover possession of 
the house.” 80 U.S. App. D.C. at 306. That case, then, involved the same 
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parties and the same cause of action. American Jurisprudence, in con- 
sidering the rule established by Shedd v. Patterson, supra, points out 
that an action for malicious prosecution lies ''for bringing successive 
suits againstthe same person upon the same cause of action, after an 
adverse decision which should settle the controversy." 34 Am. Jur. 
Malicious Prosecution, $13, P. 710. (Italics supplied) See also Smith v. 
Michigan Buggy Co., 175 Ill. 619; 51 N.E. 569, cited in the Peckham case. 
The Restatement of Law, Torts, Ch. 30, 8679, Wrongful Civil Proceedings, 
also points out that to sustain a cause of action there must be repeated 
suits by the same parties for the same cause of action.© Holt v. Boyle 
Brothers, Inc., 95 U.S. App. D.C. 1; 217 Fed. (2d) 16 (1954), relied upon 
by appellant, is in full accord, In that case a malicious civil suit and an 
unconscionable appeal between the same parties and based on the same 


cause of action supported a complaint for malicious prosecution. 


The foregoing rule is an exception to the general rule. Suits for 
malicious prosecution are not favored since they tend to discourage free 
and open access to the courts for the redress of grievances. Therefore, 


exceptions should be strictly construed, and sparingly applied. 


It is quite clear that the two suits which gave rise to Leoffler's 
complaint were not between the same parties, nor upon the same (or 
even similar) causes of action. Appellant does not suggest they were. 
The only similarity he suggests is that defendant might have lost a money 
judgment in either suit. The District Court plainly recognized the lack 
of similarity in the following comment (J.A. 29): 

"T believe that the rules permitting the maintenance 
of an action for malicious prosecution of a civil suit 
should be strictly construed and actions for malicious 


prosecution should not be encouraged. I construe the 
Soffos Case as being limited to a situation where both 


cS H. Clay Espey, counsel for appellant, was also counsel for appellant in another 
suit for malicious prosecution against another member of this bar. The law ap- 
plicable here was well stated in that case. Golden Commissary Corp. v. Shipley, 
157 A. (2d) 810 (1960). See also the order expunging Espey's affidavit in Roebling 
v. Dillon, 109 U.S. App. D.C. 402; 288 Fed. (2d) 386 (1961). 
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suits were for the same cause of action, the same pur- 
pose or the same relief. 

On this ground I will grant the motion because in 
this case the two suits on which the action for malicious 
prosecution is based were for entirely different causes 
of action,” 

When this Court rendered its decision in Soffos v. Eaton, supra, it 
carved an exception into the line of appellate authority which prohibited 
actions for malicious prosecution unless there was a seizure of the per- 
son or an attachment of property. The State Court citations referred to 
by this Court in the Soffos case all support the ruling of the trial judge 
that in extending and allowing a suit for malicious prosecution to lie for 
successful termination of two separate civil actions which do not involve 
seizure or attachment of person or property, both actions must be 
between the same parties, be successive, and involve the same cause of 


action. 


To hold otherwise, or to adopt the argument of the appellant that a 
suit for malicious prosecution will lie for a successful termination of 
two civil actions between different parties and involving separate causes 
coupled with allegations of malice and lack of probable cause would re- 
sult in havoc and severely curtail the legitimate right of litigants to 
resort to the adjudicatory process of the Courts. Under the appellant's 
theory and interpretation of the Soffos case, an action for divorce anda 
separate action for the return of property or a suit in negligence could 
form the basis of a suit for malicious prosecution after the fayorable 
termination of the second cause. Under the appellant's theory, the two 
actions need not be successive, they need not be between the same parties 
(the attorney becomes a party by an allegation in the pleadings) and they 
need not involve the same subject matter but may involve entirely dif- 
ferent causes of action as is present in the instant case. | 


Not only would the filing of a suit by a party or their lawyer be 


seriously hampered if this construction of the Soffos case contended for 
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by the appellant were to be validated, but it would also place before a 
jury suits for malicious prosecution where the two civil suits involved 
dealt with different causes of action and whose termination dates could 
be as much as 10 or 15 years apart. Under the appellant's contention, 
the action would mature with the successful termination of the second 
independent cause. 


Reflection on ‘such a result, we feel, will immediately prompt this 
Court to affirm the reasoning of the trial judge in its construction of 
this Court's opinion in Soffos v. Eaton, supra. 


Indeed, an attorney representing two different plaintiffs suing the 
same party on different causes of action would also be liable in a suit 
for malicious prosecution. 


The statement in appellant's brief that the "Appellee Ahern knew 
personally the allegations he made as attorney were false, etc." is out- 
side the record and was not alleged in either the original complaint (J.A. 
2-4), or in the proposed amended complaint (J.A. 40 to 43). 


The case of Hoppe v. Klapperich, 224 Minn, 224; 173 ALR 819, is 
wholly distinguishable from the facts alleged in this complaint or in the 
amended complaint which the appellant sought to file. The Klapperich 


case deals with a complaint which alleged actual participation by an at- 
torney in a conspiracy to imprison the plaintiff. Therefore discussion 
of it and its relationship to the facts alleged in this complaint serves no 
useful purpose. 


The judgment of the United States District Court should be affirmed 
since both the complaint and the amended complaint which the appellant 
sought to file did not state a claim upon which relief could be granted. 
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I. 


THE RECORD IN THE CASE SHOWS THAT NEITHER C.A. | 

3049-60 NOR 3050-60 WERE RESOLVED ON THEIR MERITS, 

AND THUS COULD NOT GIVE RISE TO AN ACTION BOR 

MALICIOUS PROSECUTION 

This Court can take judicial notice as did the District Court of its 

own record. Civil Action 3049-60 never went to trial but was dismissed 
when the plaintiff in the cause, Wise & Midgett, Inc. went into receiver- 
ship and accordingly the appellee, as President of the plaintiff, Wise & 
Midgett, Inc., consented to an order of dismissal (J.A. 49-50) on Feb- 
ruary 17, 1961. It has been held that a voluntary non-suit is not a judg- 
ment on the merits. J. Schnarr & Co. v. Carolina Chemical Corp., 159 
So. 39. : 


In C.A, 3050-60, which was the second action brought by appellee 
against the appellant, it alleged that the appellee had grossly abused any 
privilege that might have been accorded to him by the sending of false 
and scurrilous matter to the Clerk's office which was not to be filed in 
any proceeding pending in the District Court but which consisted of a 
complaint against the appellee for what the appellant's counsel thought 
was a departure from professional standards. Another count alleged 
that in Civil Action 3049-60 the appellant made a scurrilous, false and 
completely irrelevant affidavit which had nothing whatsoever to do with 
the prayer for relief that he was seeking in said motion. | 


The appellant Leoffler, while admitting he did not know he had 
signed these scurrilous matters and asserted they had been prepared 
for him by his counsel (J.A. 9), filed a motion to dismiss asserting 
absolute privilege (J.A. 61). The court, in ordering the appellant 
Leoffler to be named as a party defendant in May of 1962 (J. A. 54), 
implicitly, if not expressly, ruled that the allegation set forth in the 
amended complaint established at least probable cause for a legitimate 


legal argument that the doctrine of absolute privilege had been exceeded 
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and that appellant should be named as a defendant. The service of the 
complaint, therefore, upon Leoffler was pursuant to an order of court 
and thus from the court's own records as a matter of law there was 
probable cause and absolute privilege for appellees to name Leoffler as 
a defendant in C.A. 3050-60. Since there is no dispute on the facts as to 
the court's order in C.A. 3050-60 (J.A. 54), the language of Van Couver 
v. L. C. Smith & Corona Typewriter, 138 Fed. (2d) 635, is appropriate: 
"The rule in Washington is that where there is no 


dispute as to the facts, the question of the existence of 
probable cause is one of law for the Court." 


In Sunkist Drinks, Inc. v. California Fruit Growers, 25 Fed. Supp. 
401, the Court stated: 


‘The Court will take judicial notice of its own 
record, in connected cases between the same parties 
In re Jugiro, 140 U.S. 291 and Butler v. Eaton, 141 U.S. 
240 * * *. 


On the balance of the complaint there is the charge 
that defendant brought two later suits which were dis- 
missed on motion and it is said they were brought mali- 
ciously and without probable cause. Both causes were 
dismissed, as the Court knows from its records, not on 
the merits but on the ground the present defendant had 
mistaken his remedy." 


In Miller v. Stinnett, 257 Fed, (2d) 910, the Court said: 


"But according to the common law definition mali- 
cious prosecution is the malicious use of valid process 
to an unsuccessful end, It presupposes an innocent or 
acquitted accused." 
A litigant who prevails by shrouding himself in absolute privilege 
is neither an innocent or acquitted accused nor is he an innocent or 
vindicated civil litigant. The arguments of the appellant on this issue are 


reflected at J.A. 11-16. See 54 CJS 855, p. 1022, supra. 


Thus it would appear on a substantive basis neither action was ever 


concluded on its merits and the second action, C.A. 3050-60 filed by 
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appellee, was in fact terminated on the legal basis that appellee admitted 
all the wrongful acts alleged in the complaint by his motion to dismiss 
but was exculpated: from his wrongdoing by the doctrine of absolute priv- 
ilege. The character assassin who hides under the shield of absolute 
privilege should not be allowed to utilize the successful determination 

of a cause in which his wrongful conduct is insulated from remedy by 
the doctrine of absolute privilege as an ingredient for filing a malicious 
prosecution action against the party he has unjustly libeled and against 
whom he invokes the privilege. 


Therefore, though not passed upon by the trial court, there exists 


a separate and independent basis for affirming the judgment of the lower 
court in that neither of the civil actions alleged in the appellant's com- 
plaint was terminated on the merits. 


IV. 


THERE IS NO MERIT TO APPELLANT'S ARGUMENT THAT 

THE COURT SHOULD HAVE GRANTED HIS MOTION TO - 

VACATE, HIS MOTION TO RECONSIDER OR HIS UN- 

TIMELY APPLICATION FOR LEAVE TO FILE AMENDED 

COMPLAINT 

The transcript will reflect that at the hearing on the motion to dis- 

miss after the court had dismissed the Action, the appellant made no 
motion and did not ask the court for leave to file an amended complaint 
(J.A. 18-29). He therefore is without standing to object or raise this is- 
sue in this Court. The orders of dismissal were signed on the 17th and 
21st days of October, 1963 (J.A. 30). On the 14th day of November, 1963, 
28 days after the first order and 24 days after the second order of dis- 
missal, the appellant asked for reconsideration and other relief, includ- 
ing the right to file an amended complaint. This motion was untimely 
filed and not within the provisions of Rule 59 (b-e), Rules of Federal 
Civil Procedure, and as such was jurisdictionally defective and not prop- 
erly before the District Court. In this connection we call the Court's 
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attention to Wolfsohn v. Hankin, 321 Fed. (2d) 393 (1963). The Court 
said: 

"Under Rule 59 (b), FRCP, a 'motion for new trial’ 
which term includes a motion for rehearing must be 
served 'not later than 10 days after entry of judgment’. 
This period may not be enlarged by the Court under 
Rule 6 (b), FRCP." 

The appellant's confusing motion was in effect a motion for re- 
consideration. It is set forth in the Joint Appendix,pp. 38-40. The ap- 
pellees filed an opposition, pointing out that Rule 59 (b- e) of the Rules 
of Federal Civil Procedure imposes a 10-day period within which such 
motion may be filed (J.A. 43-44). 


The other point raised in this appeal by this appellant complaining 


about the order of the court directing the payment of costs as recom- 
mended by the Clerk, in which the amount in dispute is $20.00, is so 
frivolous that we will say no more than that the court acted within its 


discretion in its award of costs. 
Respectfully submitted, 


CHARLES W. HALLECK 


Colorado Building 
Washington, D. C. 


Attorney for Appellees. 
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RE: DEFENDANTS' COUNTER STATEMENT OF THE CASE 


Defendants in their brief erroneously and unethically attempt to 
avoid, and try to have this Court ignore the effect of, their admission 
of the truth of plaintiff's complaint allegations by their motions to dis- 
miss, and also the express requirements of Federal Civil Rule 54 (b) 
for a final judgment in a multiple parties, multiple claims action 
where only the claims against one of the two defendants are adjudi- 
cated. Plaintiff's complaint, Paragraph 2, A, avers that "On April 
11, 1962, said Civil Action 3049-60 was dismissed with prejudice by 


final judgment." (Emphasis supplied). JA 3. Paragraph 2, B, avers 
that "On September 4, 1962, this [District] Court by a final judgment 
dismissed with prejudice defendants’ [C. A. 3050-60] Count Two, 
Three and Four claims." (Emphasis supplied.) JA 3. Defendants ad- 
mitted these allegations by their motions to dismiss. JA 10, 17. De- 
fendants in their brief erroneously and unethically claim, contrary to 
their said admissions, that Judge Tamm's August 13, 1962, Memoran- 
dum Opinion constituted the final judgment of the District Court which 
started operation of the one-year Statute of Limitations, ignoring the 
fact that Judge Tamm did not so regard his August 13th memorandum 
opinion (JA 64), for he thereafter signed and filed on September 4, 
1962, his Order For Final Judgment For Defendant Leoffler Upon 
Granting Of His Motion To Dismiss, On Privilege, and thereafter 
signed and filed other orders presented by defendants, which showed 
that defendants did not then claim said memorandum opinion to be a 
final judgment. 


Plaintiff did not anticipate the defendants’ unethical attempt to 
avoid their admissions made by their motions. Consequently plaintiff 


inadvertently did not designate the items from the District Court Civil 
Action Files Numbers 3049-60 and 3050-60 specified in Appellant's 
Request For Release Of Joint Appendix To His Printer For Purpose 
Of Adding Matter Inadvertently Omitted, filed herein March 11, 1964. 
Plaintiff submits that this Court's order herein dated and filed June 


27, 1964, "that appellant's motion to authorize the release of the joint 
appendix be denied” handicaps plaintiff in showing to the Court that 
defendants’ attempt to invoke the one-year Statute of Limitations 
against plaintiff is erroneous and unethical. Could it be that this 
Court did not understand that the District Court made part of the 
record here on appeal from C.A. 2217-63 the District Court's files 

in Civil Actions 3049-60 and 3050-60 on which said C. A. 2217-63 was 
based? 


Defendants instituted, successively, on September 15, 1960, Civil 
Actions 3049-60 and 3050-60. They are inextricably coupled and arise 
out of an in relation to the same basic case, the claims of Mrs. Eva F. 
Midgett. The C. A. 3049-60 complaint, which was never amended, and 
the C. A. 3050-60 amended complaint indicate plainly that plaintiff, as 
a layman, and plaintiff's attorney, as an attorney at law, were: attempt- 
ing to aid and support Mrs. Eva F. Midgett in her claims against 
defendants, and that defendants prosecuted said actions against 
plaintiff baselessly, maliciously and without probable cause (under 
the well known strategy that an attack is the best defense), as shown 
by the final judgments for plaintiff in those cases and defendants’ 
admissions of plaintiff's averments by their motions to dismiss. 


C. A. 3049-60 Defendants Loeffler and Espey did appeal to this 
Court from the February 17, 1961, order of dismissal of that action, 
with leave to defendants to amend. It was Appeal 16,292, and was 
taken to ascertain whether said February 17th order was a final and 
appealable decision, or whether C. A. 3049-60 was still pending, in- 
asmuch as the District Court indicated in the February 17th proceed- 
ing that if an amended complaint were not filed in C. A. 3049-60 said 
action was finally dismissed. This Court's dismissal of Appeal 16, 
292 ascertained for Appellants Loeffler and Espey that said February 
17th order was not a final and appealable decision, and that ; A. 
3049-60 was still pending. 


On March 12, 1962, defendants having failed to amend their C.A. 
3049-60 complaint, pursuant to leave granted by the February 17, 
1961, order, there was filed in C. A. 3049-60 Motion Of Defendants 1 
[Midgett], 2 [Plaintiff Leoffler], and 3 [Espey] To Finally Dismiss 
This Action, etc. See original in C. A. 3049-60 file which is part of 
the record on appeal here. Said motion was supported by plaintiff's 
affidavit, and affidavits of other C. A. 3049-60 defendants, also 


filed on or about March 12, 1962, showing that defendants' averments 
were utterly baseless, false, malicious and without probable cause. 
See originals in C. A. 3049-60 file which is part of the record on ap- 
peal here. Defendants here did not answer said affidavits under 
oath, thereby admitting and conceding that their C. A. 3049-60 aver- 
ments against plaintiff here were utterly baseless, false, malicious 
and without probable cause. 


The District Court's order finally adjudicating Cc. A. 3049-60, 
dated and filed April 11, 1962, based upon said motion of C. A. 3049- 
60 Defendants Midgett, Leoffler (plaintiff), and Espey, and headed 
"Judgment Order Finally Dismissing This Action," reads as follows: 


"This action having come on for hearing on 
April 4, 1962, upon Motion Of Defendants 1, 2 And 
3 To Finally Dismiss This Action, etc., filed herein 
March 12, 1962, and having been duly argued and 
considered, and it appearing by the record that the 
plaintiffs have failed to amend their complaint in 
accordance with leave granted them in the order 
of dismissal herein of February 17, 1961, it is, by 
the Court, this 11th day of April, 1962, 


"ORDERED, as the final judgment of this Court, 
that this civil action be, and it hereby is, dismissed 


with prejudice, the other relief sought by said motion 
being hereby denied." 


See original in C. A. 3049-60 file which is part of the record on ap- 
peal here. 


No opposition was filed by C. A. 3050-60 Defendants Leoffler and 
Espey to the motion for leave to amend the complaint of C. A. 3050- 
60 Plaintiffs Albert J. Ahern, Jr., and John Keely Clifford, in view of 
the policy of the Federal Rules of Civil Procedure to allow amend- 
ments freely. Said motion was based upon Federal Civil Rules 15(a) 
and 21. Plaintiff submits that his decision not to file opposition was 


not erroneous, incorrect and any basis of prejudice against him. The 
District Court's order allowed defendants to make their C. A. 3050- 
60 a multiple claim, multiple party case (JA 54). Their amended 
complaint in fact did so (JA 54 et seq. ) Said amended complaint in- 
volved the provisions of Federal Civil Rule 54 (b). 


C. A. 3050-60 Defendant Leoffler, by his motion to dismiss on 
privilege (JA 61), only admitted tentatively the facts well pleaded by 
defendants, for the purposes of his motion. Plaintiff herein main- 
tains that all of his statements were in fact correct and true, and not 
the basis of actionable libel. Defendants in their counter stateme nt 
summarize incorrectly their allegations in their C. A. 3050- 60 
amended complaint (JA 54-60). The allusion to Golden Commissary 
v. Shipley is inapplicable, immaterial and irelevant to plaintiff's case. 
Plaintiff submits that it was cited to invite bias and prejudice against 
him and his case. 


Judge Tamm's Memorandum Opinion of August 13, 1962, wating 
his decision to grant plaintiff's motion to dismiss all four counts 
against him was not a final judgment order from which an appeal lies 
(JA 64). It was not a final and appealable decision, and did not start 
the running of the Statute of Limitations, as defendants contend. It 
was not a final judgment and was not a final and appealable decision 
from which an appeal lies, inasmuch as it did not include the terms 
required by Federal Civil Rule 54 (b) for entry of a final judgment in 
plaintiff's favor and to make it a final and appealable decision to 
start the period of limitation of time for either appeal or the bar of 
the Statute of Limitations. As hereinafter shown, defendants have ig- 
nored the force and effect of Federal Civil Rule 54(b), and the effects . 
of the District Court's orders of September 4, 1962, November 19, 
1962, and June 21, 1963. 


The District Court's order finally adjudicating C. A. 3050- -60 as 


to Plaintiff Leoffler, dated and filed September 4, 1962, headed "Order 
For Final Judgment For Defendant Leoffler Upon Granting Of His 
Motion To Dismiss, On Privilege," reads as follows: 


"This civil action having come on for hearing, 
and having been duly argued and submitted, on August 
9, 1962, upon Defendant Leoffler's Motion To Dismiss, 
On Privilege, filed June 12, 1962, the plaintiffs at the 
argument having expressly renounced any claims 
against Defendant under the first count of plaintiffs’ 
Amended Complaint For Slander And Libel, filed 
May 2, 1962, and the Court expressly determining 
that there is no just reason for delay for entry of a 
final judgment against plaintiffs’ action against 
Defendant Leoffler upon all of the claims against him, 
it is, by the Court, after due consideration, this 4th 
day of September, 1962, 


"ORDERED, That the motion of Defendant Leoffler 
to dismiss is granted as to Counts One, Two, Three 
and Four of said amended complaint, and that plaintiffs’ 
action and claims upon said Amended Complaint For 
Slander And Libel as to Defendant Severine G. Leoffler, 
Sr., be, and they hereby are, finally dismissed with 
prejudice, the Clerk of this Court hereby being ex- 
pressly directed to enter now this final judgment for 
Defendant Leoffler.” 


See original in C. A. 3050-60 file which is part of the record on ap- 
peal here. 


The District Court's Order in C. A. 3050-60 dated and filed 
November 19, 1962, which shows on its face that it was presented by 
defendants here, and which shows most conclusively that defendants 
did not then claim that Judge Tamm's Memorandum Opinion dated and 
filed August 13, 1962, constituted his final judgment, reads as follows: 

"In accordance with the opinion of this Court, 


entered August 14, 1962, it is by this Court this 19th 
day of November, 1962, 


"ORDERED that the motion of defendant Espey 
for Summary Judgment as to Count I of the complet 
be and the same is hereby denied; and it is 

"FURTHER ORDERED that the Motion of defendant 
Espey to dismiss Counts 2, 3 and 4 of the Comal 
be and the same is hereby granted." 


See original in C. A. 3050-60 file which is part of the cara on ap- 
peal here. 


The District Court's Order Of Dismissal in C. A. 3050- 60 dated 


and filed June 21, 1963, which also shows on its fact that it was 
presented by defendants here, and which also shows most conclusively 
that defendants did not then claim that Judge Tamm's Memorandum 
Opinion of August 13th constituted his final judgment, reads as fol- 


lows: 


"Upon application of counsel for the plaintiffs 
to nonsuit his action, and it appearing that counsel 
for the defendant has consented thereto, it is, by 
the Court this 21 day of June, 1963, 

"ORDERED that plaintiffs' application for 
nonsuit be, and the same is hereby granted, and 
the cause is dismissed pursuant to Rule 41 (a) (2) 
of the Rules of Federal Civil Procedure." 


See original in C. A. 3050-60 file which is part of the record on ap- 
peal here. 


The momentary beliefs of Plaintiff Leoffler stated in his: ewes 
tion are not material and relevant to the issues on this appeal, which 
involves only the averments of his original complaint. As a matter of 
fact and law, plaintiff's expense by way of his payments to his 
attorney in his defense against the $600,000.00 of claims against 
plaintiff by defendants, as C. A. 3050-60 plaintiffs, is a material item 
of plaintiff's damages. mee 's belief, cited by CRESS is cor- 
rect. 


FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 


Rule 41(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF 
"For failure of the plaintiff to prosecute or to comply 

with these rules or any order of court, a defendant may 
move for dismissal of an action or of any claim against 
him, .... Unless the court in its order for dismissal 
otherwise specifies, a dismissal under this subdivision 
and any dismissal not provided for in this rule, other than 
a dismissal for lack of jurisdiction or for improper venue 
or for lack of an indispensable party, operates as an ad- 
judication upon the merits. 


Rule 54(b) JUDGMENT UPON MULTIPLE CLAIMS OR INVOLVING 
MULTIPLE PARTIES 
™When more than one claim for relief is presented in 
an action, whether as a claim, counterclaim, cross-claim, 
or third party claim, or when multiple parties are involved, 


the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only upon 
an express determination that there is no just reason for de- 
lay and upon an express direction for the entry of judgment. 
In the absence of such determination and direction, any order 
or other form of decision, however designated, which ad- 
judicates fewer than all of the claims or the rights and 
liabilities of fewer than all the parties shall not terminate 
the action as to any of the claims or parties, and the order 
or other form of decision is subject to revision at any time 
before the entry of judgment adjudicating all the claims and 
rights and liabilities of all the parties. 


RE: DEFENDANTS' SUMMARY OF ARGUMENT 


Plaintiff submits that defendants’ propositions, stated in their 
Summary of Argument are erroneous and incorrect as hereinafter 
shown. 


ARGUMENT 


I 


RE: PLAINTIFF'S CLAIM: THE DISTRICT COURT ERRED IN 
FAILING TO TAKE PLAINTIFF'S ALLEGATIONS AS 
TRUE, ETC. | 


Defendants concede this claim inasmuch as they do not 
answer nor undertake to refute it. 


sO 


RE: PLAINTIFF'S CLAIM Il: THE DISTRICT COURT ERRED 
AND SHOULD BE REVERSED FOR DISMISSING AS TO 
DEFENDANT AHERN, ETC. 


Defendants concede this claim inasmuch as they do not 
answer nor undertake to refute it. | 


punt 


RE: DEFENDANTS' CLAIM I: THE ACTION WAS BARRED 
BY THE STATUTE OF LIMITATIONS. 


This claim is erroneous, incorrect, and not supported by the 
record. 


The plain requirements and terms of Federal Civil Rule 54 (b), 
which were not observed and included by District Judge Tamm in 
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drafting his August 13, 1962, Memorandum Opinion (JA 64), prevent 
said opinion from being a "final judgment," starting the running of the 
Statute of Limitations, as claimed by defendants. Said opinion did not 
contain "an express determination that there is no just reason for 
delay and. . . an express direction for the entry of judgment” in 
favor of C. A. 3050-60 Defendant Leoffler against the claims of 
defendants against him. The rule provides further: 


|, . In the absence of such determination and 
direction, ‘any order or other form of decision, how- 
ever designated, which adjudicates fewer than all of 
the claims or the rights and liabilities of fewer than 
all the parties shall not terminate the action as to 
any of the claims or parties, and the order or other 
form of decision is subject to revision at any time 
before the entry of judgment adjudicating all the 
claims and rights and liabilities of all the parties." 


Plaintiff freely admits that the Statute of Limitations, Section 
12-201, D.C. Code, 1961, provides that "No action" for "malicious 
prosecution" "shall be brought" "after one year from the time when 
the right to maintain any such action shall have accured." 


Plaintiff's cause of action or claim for relief upon defendants' 
malicious prosecution of him accrued and matured on September 4, 
1962, when District Judge Tamm's September 4, 1962, order in C. A. 
3050-60, dated and filed September 4, 1962, conforming to the require- 
ments of Federal Civil Rule 54 (b) for a final judgment, finally ad- 
judicated and dismissed that second action by defendants, as plaintiffs, 
against plaintiff, as defendant, by ordering entry of "this final judg- 
ment." 


As plaintiff's C. A. 2217-63 was instituted in the District Court 
on September 4, 1963, it was within "one year from the time when the 
right to maintain any such action shall have accrued” under the rule 
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of law that in computing any period of time prescribed by any ap- 
plicable statute, the day of the act from which the designated period 
of time begins to run shall not be included. Therefore, plaintiff's 
C. A. 2217-64 was brought within the year allowed by the Statute of 
Limitations. 


The first element of plaintiff's cause of action or claim for + relief 
for defendants' malicious prosecution of two successive actions be- 
came a fact with the signing and filing in C. A. 3049 -60 on April 11, 
1962, of the "Judgment Order Finally Dismissing This mcHOny, above 
quoted. 


Defendants’ second action against plaintiff, C. A. 3050- 60, was not 
finally dismissed as to plaintiff by District Judge Tamm's Memor- 
andum Opinion of August 13, 1962 (JA 64), inasmuch as said opinion 
was not stated in the terms mandatorily required by Civil Rule 54 (b) 
to make it a final judgment, to start the running of any period of 
limitation. District Judge Tamm did not understand nor hold that his 
August 13th memorandum had the effect defendants claim for it for he 
followed it by his September 4th "Order For Final Judgment For 
Defendant Leoffler Upon Granting Of His Motion To Dismiss, On 
Privilege," above quoted. See U. S. v. Schaefer Brewing Co. (cited by 
defendants), 356 U.S. 227, at pp. 235-236. 


The second element of plaintiff's cause of action or claim for 
relief for defendants' malicious prosecution of two successive actions 
became a fact with the signing and filing in C. A. 3050-60 on Septem- 
ber 4, 1962, of said". . . Final Judgment For Defendant Leoffler 


A 
. 


Plaintiff submits that by the rationale of Jung v. K. & D. Mining 
Co., 356 U.S. 335, 2 L ed 2d 836, 7 S Ct 764, Judge Tamm's August 
13th Memorandum Opinion "did not constitute the final judgment in the 
case" as to plaintiff, inasmuch as defendants’ amended C. A. 3050- -60 
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complaint involved multiple claims against multiple parties and did 
not make or provide "an express determination that there is no just 
reason for delay and upon an express direction for the entry of judg- 
ment," as required by Rule 54 (b) for "the entry of a final judgment as 
to one or more but fewer than all of the claims or parties.’ In the 
words of the Supreme Court, District Judge Tamm's Memorandum 
Opinion did not 


"|. . take any step to put a definitive end to the 
case and thereby fix an unequivocal terminal date for 
appealability. The undesirability of useless delays in 
litigation is more than offset by the hazards of con- 
fusion or misunderstanding as to the time for appeal." 


These statements apply with equal force to the time of the bar of the 
Statute of Limitations. 


Furthermore, contrary to defendants’ statement on page 6 of their 
brief that "Appellees recognized it as a final judgment under Rule 54 
(a), Federal Rules of Civil Procedure," defendants herein recognized 
that said memorandum opinion was not a final judgment by presenting 
their form of order applying Judge Tamm's August 13th Memorandum 
Opinion to the other defendant, and Judge Tamm signed it on Novem- 
ber 19, 1962, and it was filed that day. Its first line shows that 
Judge Tamm and defendants understood that said Memorandum 
Opinion was just an opinion and not a final judgment. Furthermore, 
defendants and Judge Tamm again recognized that said Cc. A. 3050-60 
was a pending action after said November 19, 1962, order by defend- 
ants presenting, as C. A. 3050-60 plaintiffs, the form of, and Judge 
Tamm's signing of, Order of Dismissal dated June 21, 1963, which 
was filed the same day. 


United States v. Schaefer Brewing Co., 356 U.S. 227, 233, al- 
though cited by defendants, does not support them, but does expressly 
support plaintiff. 
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Inasmuch as it is plain that Judge Tamm's August 13th 
Memorandum Opinion did not constitute a final judgment of dismissal 
in plaintiff's favor, Jaffke v. Dunham, 352 U.S. 280, 281, is not in 
point and does not support defendants. | 


Defendants’ citation, Steccone v. Morse Sterrett Products Co., 
9th Cir., 191 F 2d 197, cannot be an authority for defendants, in view 
of the facts that this cited case was not and that C. A. 3050-60 was 
a multiple claim and party action, and the fact that Judge Tamm's 
August 13th Memorandum Opinion did not by its terms comply with 
the requirements of Federal Civil Rule 54(b) for a final judgment. 


Defendants’ citation of 54 CJS Sec. 56, p. 1022, supports plaintiff, 
not defendants. The August 13th Memorandum could not constitute a 
pona-fide, final disposition on the merits in favor of plaintiff, and it 
could not amount to such a disposition as to render C. A. 3050-60 in- 
capable of being revived as to plaintiff. Civil Rule 54 (b) provides that 
Judge Tamm's August 13th "form of decision [if left in that form] is 
subject to revision at any time before the entry of judgment adjudicat- 
ing all the claims and the rights and liabilities of all the parties.” 


Defendants’ citation of See v. Gosselin, 48 A2d 66, 113 Conn 158, 
and Lewis J. Sigl, Inc. v. Bresnahan, 215 NYS 735 (miscited by 
defendants as 315 NYS 735) do not support defendants, but do support 
plaintiff, as reading of them will disclose. 


The District Court, in argument on defendant's motions to 
dismiss on October 17, 1963, correctly held: ‘TI don't think the action 
was terminated until judgment was entered." (JA 20) Such final 
judgment for plaintiff was signed and filed September 4, 1962. De- 
fendant Ahern, in his argument pro se on October 17, 1963, on his 
motion to dismiss, stated and admitted as follows: "It was signed on 
September 4th, which if that terminated the litigation, Mr. Espey 
would be one day within the statute.” JA 19. 
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Plaintiff submits that defendants' argument and claim that plain- 
tiff's C. A. 2217-63 below is barred by the Statute of Limitations is 
erroneous and unsupported in fact and by law, and that it is not, as 
defendants claim, "a separate, independent and compelling basis for 


affirming the action of the trial court." 


IV 


RE: DEFENDANTS’ CLAIM II: THE COMPLAINT FAILED TO 
STATE A CAUSE OF ACTION UNDER SOFFOS V. EATON, 80 
APP. D.C. 306; 152 F2d 682 (Which Undertakes To Refute 
Plaintiff's Brief Claim I). 


This claim of defendants, which attempts to refute and over- 
come plaintiff's brief claim II, is erroneous and fails to do so. It in- 
correctly states the law. 


Plaintiff submits that defendants are in error and incorrect in 
claiming in their Footnote 5 that 'Leoffler admitted that he had 
tortiously libelled plaintiffs, but he claimed he was privileged to com- 
mit such a tort because he do so in papers filed in court."" Plaintiff's 
complaint shows no basis for the above-quoted statements (JA 2-4). 


Peckham v. Union Finance Co., 1931, 60 App. D.C. 104, 105; 48 
F2d 1016, cited by defendants, has been modified by Soffos v. Eaton, 
1945, 80 U.S. App. D.C. 306; 152 F2d 682. Soffos has been modified 
by Holt v. Boyle Bros., 1954, 95 U.S. App. D.C. 1, 217 F2d 16. 


Melvin v. Pence, 1942, 78 U.S. App. D.C. 154, 157; 130 F2d 423, 
states the principle which this Court has implemented and which 
plaintiff invokes, as follows: 


"Access to the courts and other tribunals, how- 
ever, should not be abused. The freedom to use 
their processes is not absolute. When malice moti- 
vates a groundless claim and results in special in- 
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jury beyond what assertion of rights ordinarily en- 
tails, remedy is afforded. The right to litigate is 
not the right to become a nuisance. Where the 
proceeding has no relation to protection of any right 
of the suitor or any public right which he reasonably 
may have a hand in vindicating, the reason for his 
protection fails and he must respond." 


In Soffos this Court implemented the above quotation from Melwin 
v. Pence, by stating ''We hold accordingly that one who twice sues 
another maliciously and without probable cause is responsible to him 
in damages." This Court said, pointly applicable to plaintiff's case, 


. that 'the right to litigate is not the right 
to become a nuisance. The burden of being com- 
pelled to defend successive unconscionable suits is 
not one which would ‘necessarily result in all suits 
prosecuted to recover for like causes of action." 
The burden increases in more than arithmetical 
proporation. As the dissenting opinion in the 
Municipal Court of Appeals points out, successive 
suits may even wear a defendant down to the point 
of capitulation. We see no good reason why the law 
should tolerate repeated abuse of its processes. To 
allow redress for such abuse will not seriously 
hamper the honest assertion of supposed rights. No 
one is likely to be deterred from litigating an honest 
claim by fear that some future jury may erroneously 
decide that he has brought two suits maliciously and 
without probable cause...." 


In Holt this Court further implemented the above quotation from 
Melvin v. Pence by stating 


" |. This is equally true of the burden of being 
compelled to defend an unconscionable appeal." 


This quotation was premised by this Court upon its foregoing state- 
ment as follows: 
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"| But we held in 1945 that one who twice 
sues another maliciously and without probable cause 
is responsible in damages. We said: 'The burden 
of being compelled to defend successive unconscion- 
able suits is not one which could 'necessarily result 
in all suits prosecuted to recover for like causes of 
action." 


Plaintiff submits that defendants mistakenly rely on Shedd v. 
Patterson, 302 Ill. 355, 134 N. E. 705, 26 A.L.R. 1004. Defendants 
claim erroneously that the application of Shedd is limited to two ac- 
tions against "the same party about the same thing"’ where "'the sec- 
ond suit filed by the defendant also was on the same subject matter as 
the first cause of action." 


Plaintiff maintains and submits that defendants' two actions 
against him were motivated by and based upon their determination to 
harass him about the same thing, namely: his assistance of and to © 
Mrs. Eva F. Midgett. Defendants' motions to dismiss admitted 
plaintiff's Paragraph 2 allegations (JA 2-3), as follows: 


||. Defendants, having prior knowledge that 
plaintiff was the friend and lay representative of one 
Eva F. Midgett in connection with claims of hers, 
falsely, and with malice, and without probable cause, 
sued plaintiff upon five alleged causes of action or 
claims upon which they sought judgment in matters 
relating to such representation," etc. (Emphasis 
supplied.) 


The opinion in Shedd shows that he sued Patterson 


",.. for malicious prosecution of five suits in 
equity and four actions at law, seeking relief in 
equity or damages in the actions at law, and all re- 
lating to the same subject matter." (Emphasis sup- 
plied.) 


Plaintiff submits that Shedd condemns the prosecution by Patter- 
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son of various —not identical——causes of action or claims for relief 
arising out of and relating to the basic cause, drive or purpose of 
Patterson to harass Shedd. 


Plaintiff submits that defendants' claimed proposition is tal 
where an action for malicious prosecution is based upon the prosecu- 
tion of two or more baseless, and malicious actions, without | 
probable cause, such malicious actions, to support the action for 
malicious prosecution, must be between identical parties upon identi- 
cal causes of action or claims for relief. This proposition is 
dangerous and erroneous. If adopted and made the rule of law in the 
District of Columbia, it would permit clever and unscrupulous parties 
and attorneys at law to harass and sue a defendant on any number of 
different alleged causes or claims without any liability and regardless 
of the fact that they are baseless, groundless, false, malicious and 
without probable cause. Plaintiff submits that the law is not so. blind 
and sterile. i 


Plaintiff submits that Shedd precisely supports this Court's state- 
ment in Soffos that "We hold accordingly that one who twice sues an- 
other, maliciously and without probable cause is responsible to him 
in damages." Plaintiff further submits that he filed and instituted 
C. A. 2217-63 below in good faith and in reliance upon this Court's 
Soffos rule, and that he prosecutes this appeal upon the basis of it. 


The defendant lawyers, as averred by plaintiff and admitted by 
defendants’ motions to dismiss, knowingly have utterly abused the 
processes of the District Court paselessly, maliciously and without 
probable cause—without basis in fact and law—to harass and sue 
plaintiff in C. A. 3049-60 for over $21,000.00 and for an injunction 
against him, averring that plaintiff engaged in a conspiracy, an utter- 
ly false and highly libelous charge which constitutes special injury, 
and to sue and harass plaintiff in C. A. 3050-60 for alleged libel i in 
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three false counts as to which plaintiff was factually correct and 
legally immune and privileged against civil action for damages. Both 
actions related to plaintiff's charitable assistance of Mrs. Eva F. 
Midgett, a poor widow. 


Their actions constitute malicious prosecution within the types 
of actions condemned and denounced by this Court, and give rise toa 
cause of action or claim for relief by plaintiff against defendants for 
their utterly baseless, groundless, malicious prosecutions of plain- 
tiff without any probable cause. 


Vv 


RE: DEFENDANTS' CLAIM Il; THE RECORD IN THE CASE 
SHOWS THAT NEITHER C. A. 3049-60 NOR 3050-60 
WERE RESOLVED ON THEIR MERIT AND THUS COULD 
NOT GIVE RISE TO AN ACTION FOR MALICIOUS 
PROSECUTION. 


This claim is incorrect in fact and law. The two orders 
finally dismissing C. A. 3049-60 and 3050-60 as to plaintiff operated 
as adjudications of them upon the merits. 


The C. A. 3049-60 Judgment Order Finally Dismissing This 
Action, dated and filed April 11, 1962, and the C. A. 3050-60 Order 
For Final Judgment For Defendant Leoffler Upon Granting Of His 
Motion To Dismiss, On Privilege, dated and filed September 4, 1962, 


constituted judgments on the merits. They certainly were not volun- 
tary dismissals under Federal Civil Rule 41 (a). However, as they 
were based upon and brought about by plaintiff's motions, they un- 
questionably were involuntary dismissals under Federal Civil Rule 
41(b) - Involuntary Dismissal: Effect Thereof—which, in part, 
provides as follows: 
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|. Unless the court in its order for dismissal 
- otherwise specifies, a dismissal under this subdivision | 
and any dismissal not provided for in this rule, other 
than a dismissal for lack of jurisdiction or for im- 
proper venue or for lack of an indispensable party, 
operates as an adjudication upon the merits." (Em- | 
phasis supplied.) 


Plaintiff denies that defendants can claim, fairly, that they cone 
sented to the February 17, 1961, order of dismissal of C. A. 3049 - 60; 
said order shows on its face that it was based upon prior motions of 
the defendants therein, of whom plaintiff was one (JA 49). In the Brief 
For Appellees, pp. 2 and 13, defendants claim that the C. A. 3049- -60 
plaintiffs consented to the February 17th order. Plaintiff here also 
denies that said order of February 17th was a voluntary non- -suit, as 
intimated by defendants’ brief, p. 13, inasmuch as it was based upon 
plaintiff's motions and granted defendants leave to amend. J. Schnarr 
& Co. v. Virginia-Carolina Chemical Corp., 1934, 159 So. 39, cited by 
defendants, is not in point. It is based upon a State of Florida prac- 
tice, which is diametrically opposite to the federal practice by the 
operation of Federal Civil Rule 41 (b). | 


The C. A. 3050-60 order of dismissal as to plaintiff, as defendant, 
denied and overruled defendants’ allegation and claim that plaintiff 
had grossly abused his privilege by sending allegedly false and | 
scurrilous matter to the District Court's Clerk's office, and also 
defendants’ allegation and claim that plaintiff had made a scurrilous, 
false and completely irrelevant affidavit in support of his motion 
which had nothing whatsoever to do with the relief plaintiff so in 
said C. A. 3049-60 motion. 


The District Court did not, as claimed by defendants, rule upon 
the validity or invalidity of defendant's C. A. 3050-60 amended com- 
plaint in granting them leave to file it adding plaintiff as a party 
defendant (JA 54). 
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Defendants advance a dangerous, erroneous, incorrect and un- 
tenable proposition in claiming that the District Court in granting then 
them leave "to file an amended complaint adding a party defendant” 
(JA 54) "implicitly, if not expressly, ruled that the allegation set 
forth in the amended complaint established at least probable cause” 
(Br. 13) "and thus from the court's own records as a matter of law 
there was probable cause and absolute privilege for appellees to 
name Leoffler as a defendant in C. A. 3050-60" (Br. 14). By the 
same dangerous, erroneous, incorrect and untenable argument, if sus- 
tained here, defendants could claim at trial that they had established 
probable cause and a prima facie cause by the leave of court to 
amend. 


Federal Civil Rule 15 (a) provides that "leave [to amend] shall be 
freely given when justice so requires." Plaintiff submits that the 
District Court did so without regard to the validity or invalidity of 
defendants’ C. A. 3050-60 amended complaint (JA 54). 


Cooper v. Amer. Employers' Ins. Co., 6th Cir., 1961, 296 F2d 
303, at 307: 


"Also, the proposed amended pleading must be 
viewed in the light most favorable to the pleader; it 
should not be rejected unless it appears to a certainty 
that the pleader would not be entitled to any relief 
under it. Peterson Steele v. Seidmon, 188 F2d 193, 195, 
C.A. 7th; McNaughton v. New York Cent. RR. Co., 
220 F2d 835, C.A. 7th; McHenry v. Ford Motor Co., 
supra, 269 F2d 18, 25, C.A. 6th; Armstrong Cork Co. 
v. Patterson-Sargent Co., supra, 10 F.R.D. 534, 535 
(N.E. Ohio). As stated in the McHenry case, it is 
not desirable that the court at this point in the 
proceedings should pass on the validity or invalidity 
of the pleading." (Emphasis supplied). 


"Even though an amendment is insufficient in law, insufficiency is 
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not a basis for refusing to allow it." Riss & Co. v. Local 107 etc., 
D.C., E.D., Pa., 1961, 27 F.R.D. 7,8. | 

Federal Practice and Procedure, Rules Edition, Volume 1A, Sec. 
447, p. 747, states: "As a general rule the court on motion for leave 
to amend will not pass upon the legal sufficiency of the amended 
pleading, unless the insufficiency thereof is obvious on its face. rt See 
cases cited thereafter, including Garabee v. Jay etc. Corp., D. c., 
E.D., Pa., 1958. 


Moore's Federal Practice, Volume 3, Sec. 15.08, page 834, 
states: 


"Tt has been said that the fact that an amend- 
ment is insufficient in law is not a ground for ref- 
fusing leave to file it." 


See Note 27 for cases; see also cases in Supplement to Volume 3. 


Defendants’ citation of Vancouver etc. v. L. C. Smith & Corona 
Typewriters, 138 F2d 634, is not in point. Regarding the C. A. 
3050-60 amended complaint, while the District Court had to view it 
in light most favorable to defendants when they applied for leave to 
amend and tendered their amended complaint, plaintiff was not then 
bound tentatively by its allegations, not at that time having made his 
motion to dismiss, on privilege. The quotation from Vancouver is 
correct in its circumstances, inasmuch as it was made after trial. 
The District Court's final judgment order of September 4th, dismiss- 
ing C. A. 3050-60 as to plaintiff, decided as a matter of law that 
defendants had no cause—much less probable cause—to sue plaintiff. 
The District Court applied the law of the Vancouver quotation and held 
defendants had no probable cause to support their filing of their C. A. 
3050-60 amended complaint, and dismissed it as to plaintiff. 


Defendants apparently miscite and misquote from Sunkist Drinks, 
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Inc. v. California Fruit Growers, 25 F. Supp. 401, for defendants’ 
quotations could not be found in Sunkist Drinks, Inc. 


Defendants’ quotation (slightly erroneous) from Miller v. 
Stinnett, 257 F2d 910, does not aid them for the District Court's Sep- 
tember 4th final order necessarily held that plaintiff was "an in- 
nocent or acquitted accused" on the ground that he had done no wrong 
and had acted within his legal rights. 


Plaintiff maintains and submits that the District Court's Septem- 
ber 4th final order dismissing C. A. 3050-60 was based upon a holding 
that plaintiff was innocent or acquitted and that he is "an innocent or 
vindicated civil litigant." Defendants' claim to the contrary is er- 
roneous. 54 CJS Sec. 55, p. 1022, cited by defendants, does not sup- 
port them, inasmuch as both the C. A. 3049-50 April 11th final order 
and C. A. 3050-60 September 4th final judgment were such modes of 
termination as to be sufficient as the foundation of plaintiff's action 
for malicious prosecution for they constituted bona-fide and final 
dispositions on the merits and also amount to such dispositions of the 
proceedings as to render them incapable of being revived. If 
defendants again file their C. A. 3049-60 and C. A. 3050-60 dismissed 
complaints against plaintiff he could plead and have judgment in his 
favor on please of res adjudicata. 


Plaintiff submits that defendants" brief claim II is erroneous, 
and that there does not exist "a separate and independent basis for 
affirming the judgment of the lower court in that neither of the civil 
actions alleged in the appellant's complaint was terminated on the 
merits." Plaintiff submits that there was, as to him in both C. A. 
3049-60 and C. A. 3050-60, in the words of Federal Civil Rule 41 (b), 
"an adjudication upon the merits." 
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VI 


RE: DEFENDANTS' CLAIM IV: THERE IS NO MERIT TO | 
APPELLANTS'S ARGUMENT THAT THE COURT SHOULD 
HAVE GRANTED HIS MOTION TO VACATE, HIS MOTION 
TO RECONSIDER, OR HIS UNTIMELY APPLICATION FOR 
LEAVE TO FILE AMENDED COMPLAINT. 


The transcript of the October 17, 1963, hearing, on which the 
District Court's two orders of dismissal are based, plaintiff submits, 
shows that the District Court was so determined to dismiss plaintiff's 
original complaint that any application for leave to amend WEE: have 
been a useless gesture and denied. (JA 18-29). 


Defendants attempt erroneously to invoke Federal Civil Rule 59 
against plaintiff's motion to vacate the orders of dismissal with | 
prejudice and to grant a rehearing, to grant plaintiff leave to file his 
tendered amended complaint, and to clarify the orders of dismissal, 
on the ground that it was filed too late on November 14, 1963. Rule 
59 applies only to motions for new trial after judgment on verdict or 


judgment upon trial without a jury. Civil Rule 59 is not applicable in 


the present circumstances. 


Plaintiff submits that his motion was filed under the Se cea of 
Federal Civil Rule 60. Civil Rule 60 (a) empowers the District Court 
to make corrections in judgments at almost any time. Civil Rule 60 
(b) (6) authorizes and empowers the Court on motion to relieve a 
party from a final judgment for any reason justifying relief from the 
operation of the judgment, provided it is made within a reasonable 
time. Considering the questions raised by plaintiff's November 14th 
motion, and that it shows that plaintiff's attorney had been delayed by 
his illness and attendant inability to work, plaintiff submits that his 
motion was "made within a reasonable time" as required by the rule. 
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Plaintiff submits that Tahir Erk v. Glenn L. Martin Co., 4 Cir., 
1941, 116 F2d 865, a case quite similar to plaintiff's case with 
respect to his motion, supports plaintiff's application to file his 
proposed amended complaint. However, in making this submission, 
plaintiff does not abandon, but maintains, his claim that the District 
Court erred in dismissing plaintiff's original complaint. 


Federal Practice & Procedure, Rules Edition, Vol. 1A, Sec. 
446—Timeliness$ of Motion to Amend, states: "No time is pre- 
scribed for amendments by leave of court." 


Leave to amend should have been granted where plaintiff moved 
promptly and there was no showing of prejudice to defendants. 
Peoples v. Peoples, 1963, 72 N. M. 64, 380 P2d 813, especially pp. 
518-519, cited by Fed. Prac. & Proc., under Rule 15. That Court 
considered the motion "to be one cognizable under Rule 60 (b)."" 


Plaintiff submits that defendants are in error as to the applicable 
Federal Civil Rule, and that plaintiff's motion, filed on November 14, 
1963, was filed within a reasonable time, and was timely. 


vil 


RE: PLAINTIFF'S CLAIM IV: RE AWARD TO DEFENDANT 
AHERN OF AN ATTORNEY'S DOCKET FEE AND COST OF 
PLAINTIFF'S DEPOSITION. 


Defendants concede this claim of plaintiff inasmuch as they 
do not answer nor undertake to refute it, except to the extent that the 
concluding paragraph of defendant's brief (p. 16) erroneously claims 
that plaintiff's claim that Appellee-Defendant Ahern is not entitled to 
an attorney's docket fee is frivolous. 
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Plaintiff's underlying proposition is that the District Court had no 
power under the law to award Ahern an attorney's docket fee, inas- 
much as he appeared pro se and had no attorney or sttorney at law. 
Plaintiff is supported by this Court's opinion in Association etc. v. 
Riss & Co., 1963, 116 U.S. App. D.C. 63, 320 F2d 785, wherein, as to 
a dispute as to costs, it was said. 

|, But when, as here, the power of the court is 
in dispute, an appeal may be entertained.” 

Plaintiff submits that his appeal on this point is not frivolous, as 
claimed, but is meritorious and valid. 


CONCLUSION 


Appellant-plaintiff submits that the Brief for Appellees does not 
support the District Court's orders dismissing his complaint with 
prejudice, does not meet, overcome or refute appellant-plaintiff"s 
points and authorities and prayers for relief set out in the Brief for 
Appellant, but that it appears by the Brief for Appellees that they have 
ignored the law to confuse the issues before the Court. 


Respectfully submitted 


/s/ H. CLAY ESPEY 
219 Southern Building - 
1425 H Street, N.W. | 
Washington 5, D. C. 


Attorney for Appellant-Plaintiff 
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APPELLANTS' PETITION FOR REHEARING BY THE — 
DECIDING PANEL AND/OR BY THE COURT EN BANC 
OF DECISION AFFIRMING ORDERS OF THE DISTRICT 
COURT ON APPEAL IN THESE CASES 


To the Honorable Judges of the United States Court of Appeals for 
the District of Columbia Circuit: 


Petitioners Severine G. Leoffler, Sr., and H. Clay Fspey, petition 
the Court for rehearing by the Deciding Panel and/or by the Court En 


Banc in the matter of the judgment order of the Deciding Panel, dated 
and filed May 3, 1965, affirming the orders of the District Court dis- 
missing petitioners’ complaints with prejudice on respondents’ motions 
to dismiss, on appeal in these cases. 


Petitioners pray the Court for careful review of the denial of jus- 
tice to petitioners on erroneous technical, not substantive, rulings, and 
in such review pray consideration as to whether petitioners have had 
"equal justice under law" according to the obligation of "equal justice," 
or whether petitioners and their claims have been the subjects of bias 
and prejudice and arbitrary and capricious rulings. 


GROUNDS FOR REHEARING 
Petitioners state the grounds therefor as follows: 


1. Failure to apprehend that petitioners’ complaints state causes 
of action or claims for relief under the law of the District of Columbia 


2. Failure to apprehend that such law, which provides redress 
and relief to petitioners, has not been altered, changed, modified or 
overruled. 


3. Failure to grant petitioners redress or relief has deprived 
petitioners of the redress or relief granted to others in like circum- 
stances, and thus petitioners have been denied "equal justice under 
law." 


THE APPLICABLE LAW OF THE DISTRICT OF COLUMBIA 


Melvin v. Pence, 1942, 74 U.S. App.D.C. 154, 130 F.2d 423, a suit 
in the nature of an action for malicious prosecution, wherein a judg- 
ment for appellee-plaintiff was affirmed, held: 


"Access to the courts and other tribunals, however, 
should not be abused. The freedom to use their proc- 
esses is not absolute. When malice motivates a ground- 
less claim and results in special injury beyond what 


assertion of rights ordinarily entails, remedy is af- 
forded. The right to litigate is not the right to become 
a nuisance. When the proceeding has no relation to 
protection of any right of the suitor or any public right 
which he reasonably may have a hand in vindicating, the 
reason for his protection fails and he must respond.” 


Soffos v. Eaton, 1945, 80 U.S. App. D.C. 306, 152 F.2d 682, an 
action for malicious prosecution, wherein a judgment dismissing the 
complaint was reversed, held: 


"The law tries to avoid both too much discourage- 
ment and too much encouragement of litigation. Some 
sort of balance has to be struck between the social in- 
terests in preventing unconscionable suits and in per- 
mitting honest assertion of supposed rights. These 
interests conflict... . 


"But we have also said that 'the right to litigate is 
not the right to become a nuisance.’ The burden of 
being compelled to defend successive unconscionable 
suits is not one which would 'necessarily result in all 
suits prosecuted to recover for like causes of action." 
The burden increases in more than arithmetical pro- 
portion. As the dissenting opinion in the Municipal 
Court of Appeals points out, successive suits may 
even wear a defendant down to the point of capitula- 
tion. We see no good reason why the law should toler- 
ate repeated abuse of its processes. To allow redress 
for such abuse will not seriously hamper the honest 
assertion of supposed rights. No one is likely to be 
deterred from litigating an honest claim by fear that 
some future jury may erroneously decide that he has 
brought two suits maliciously and without probable 
cause. We hold accordingly that one who twice sues 
another maliciously and without probable cause is re- 
sponsible to him in damages. Appellant's complaint 
therefore states a claim upon which relief may be 
granted." 


(Note: This case does not hold that the "succes- 
sive unconscionable suits" have to be on the same 
or related causes of action. The basic premise 
of this case is that the benefit of doubt as to whe- 
ther or not a single action is malicious must be 
resolved in favor of its plaintiff, but that any 
such doubt must be resolved against a plaintiff 
who "twice sues another maliciously and without 
probable cause." 


Holt v. Boyle Brothers, Inc., 95 U.S. App. D.C. 1, 216 F.2d 636, 
an action for slander, libel and malicious abuse of process wherein 
the District Court directed a verdict and entered judgment for defen- 
dant,andwhereinthis Court reversed, ruling that the claims of Mr. and 
Mrs. Holt should have been submitted to the jury on the theory of mal- 
icious prosecution, held: 


™ | | But we held in 1945 that one who twice sues 
another maliciously and without probable cause is re- 
sponsible in damages. We said: 'The burden of being 
compelled to defend successive unconscionable suits 
is not one which would 'necessarily result in all suits 
prosecuted to recover for like causes of action.’ Sof- 
fos v. Eaton, 80 U.S. App. D.C. 306, 307, 152 F.2d 682, 
683. This is equally true of the burden of being com- 
pelled to defend an unconscionable appeal." 


(Note: The basic premise of this case is that where 
there are two distinct malicious, overt acts ina 
single litigation, the defendant therein has a cause 
of action or claim for relief for malicious prosecu- 
tion upon such two malicious overt acts.) 


Brooking v. Lemon, Mun.Ct.App.D.C., 1953, 96 A.2d 849, an ac- 
tion for malicious prosecution based on two actions on two different 
claims filed more than fourteen months apart, wherein a verdict and 
judgment for plaintiff were affirmed, held: 


"It being settled in this jurisdiction 'that one who 
twice sues another maliciously and without probable 
cause is responsible to him in damages,’ Soffos v. 


Eaton, 80 U.S. App. D.C. 306, 152 F.2d 682, 683, we 
proceed to examine the three basic contentions on 
which the appeal must turn." 


Most careful and diligent examination of the reports of this Court 
through Volume 118 U.S. App. D.C. discloses that the foregoing state- 
ments of the law of the District of Columbia remain in full force and 
effect and have not been altered, changed, modified or overruled. 


THE FACTS OF THESE CASES AND 
APPLICATION OF LAW THERETO 


Petitioners submit that the previous rulings in these appeals have 
failed to take petitioners’ allegations as true and to give them all rea- 
sonable favorable inferences arising therefrom, as the law requires. 
Petitioners’ separate complaints were dismissed with prejudice on 
respondents' motions to dismiss. "On a motion to dismiss, the plain- 
tiff's allegations are to be taken as true and all reasonable favorable 
inferences arising therefrom are to be indulged. Dioguardi v. Durn- 
ing, 2 Cir., 189 F.2d 774. A motion to dismiss should not be sustained 
‘unless it appears to a certainty that the plaintiff would be entitled to 
no relief under any state of facts which could be proved in support of 
the claim" set for by the plaintiff." Callaway v. Hamilton Nat'l Bank, 
90 U.S. App. D.C. 229, 231, 195 F.2d 556. 


Respondents’ Motion To Dismiss (Appeal 18,293, JA 10) admitted 
Petitioner Loeffler's allegations by Paragraph 2 of his Complaint for 
Malicious Prosecution (Appeal 18,293, JA 1) as follows: 


"2. Plaintiff sues defendants for malicious prosecution. 
Defendants, having prior knowledge that plaintiff was the friend 
and lay representative of one Eva F. Midgett in connection : 
with claims of hers, falsely, and with malice, and without prob- 
able cause, sued plaintiff upon five alleged causes of action or 
claims upon which they sought judgments in matters relating 
to such representation, by way of five counts in two civil ac- 


tions, all of which have terminated completely in plaintiff's 
favor by final judgments of dismissal with prejudice of de- 
fendants' claims, as follows: 


"A. On September 15, 1960, Defendant Clifford as 
plaintiff and Defendant Ahern as attorney for Defendant Clif- 
ford instituted Civil Action 3049-60 in this Court whereby 
they sued plaintiff as defendant, together with four other de- 
fendants. On April 11, 1962, said Civil Action 3049-60 was 
dismissed with prejudice by final judgment of this Court. 
Said Civil Action 3049-60 was based upon defendants’ com- 
plaint in two counts, as follows: 


1. Defendants’ first count charged that plaintiff 
conspired with Civil Action 3049-60 Defendants H. Clay Es- 
pey and Carl E. Henderson against Civil Action 3049-60 
Plaintiffs John K. Clifford and Wise & Midgett, Inc., which 
was a District of Columbia corporation, and asked an injunc- 
tion against plaintiff. 


"2. Defendants' second count charged that plaintiff 
conspired with Civil Action 3049-60 Defendants H. Clay Espey, 
Carl Henderson and Crankshaft Service, Inc., to destroy the 
fiscal stability of Civil Action 3049-60 Plaintiff Wife & Mid- 
gett, Inc., and asked judgment for $21,688.91 against plaintiff 
and the other Civil Action 3049-60 defendants. 


"B! On September 15, 1960, defendants as plaintiffs 
instituted Civil Action 3050-60 in this Court without nam ing 
plaintiff as a party defendant. By their Amended Complaint 
in said Civil Action 3050-60, filed on May 2, 1962, by leave 
of this Court, defendants as plaintiffs added three additional 
counts alleging three additional claims against this plaintiff 
as defendant and the original Civil Action 3050-60 defendant, 
each for $200,000.00. On September 4, 1962, this Court by 
a final judgment dismissed with prejudice defendants’ Count 
Two, Three and Four claims against the defendant [plaintiff ] 
upon motion that plaintiff's conduct was legal and privileged. 
Said Civil Action 3050-60 as to plaintiff was based upon de- 
fendants' Amended Complaint Counts Two, Three and Four, 
as follows: 
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"1, Defendants’ Count Two for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants caused by plain- 
tiff and H. Clay Espey on or about March 13, 1962, and asked 
compensatory damages in the amount of $100,000.00 and puni-+ 
tive damages inthe amount of $100,000.00, a total of $200,000.00. 


"9. Defendants’ Count Three for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and 
H. Clay Espey on or about January 23, 1962, and asked com-' 
pensatory damages in the amount of $100,000.00 and punitive | 
damages in the amount of $100,000.00, a total of $200,000.00. 


"3 Defendants' Count Four for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and 
H. Clay Espey on or about March 13, 1962, and asked compen- 
satory damages in the amount of $100,000.00 and punitive dam- 
ages in the amount of $100,000.00, a total of $200,000.00. 


Respondents’ Motion To Dismiss (Appeal 18,887, JA 4) admitted 
Petitioner Espey's allegations by Paragraph 3 of his Complaint for 


Malicious Prosecution (Appeal 18,887, JA 1) as follows: 


"8. Plaintiff sues defendants as principals, jointly and | 
severally, for malicious prosecution. After plaintiff by his — 
letter to defendants, under date of August 4, 1960, had in- 
formed them that plaintiff was the attorney at law represent- 
ing one Eva F. Midgett in the matter of her claims against 
defendants, and after defendants by letter to plaintiff of De- 
fendant Ahern, as attorney for defendants, had threatened to: 
sue plaintiff personally, defendants twice sued plaintiff ground- 
lessly, maliciously, and without probable cause, by succes- 
sive actions relative to plaintiff's said representation of Eva 
F. Midgett. Both actions have terminated, finally, in plain-' 
tiff's favor, as follows: | 


"A, On September 15, 1960, Defendant Clifford as 
plaintiff and Defendant Ahern, appearing as attorney at law, 
instituted Civil Action 3049-60 in this Court by filing therein 
their Complaint for Recision and sued plaintiff, as defendant, 
together with said Eva F. Midgett and three others as defend- 
ants. Said Civil Action 3049-60, by operating of the compul- 


sory counterclaim rule of law provided by Federal Civil Rule 
of Procedure No. 13(a), delayed plaintiff from instituting and 
prosecuting as attorney at law for said Eva F. Midgett her 
claims against defendants. On April 11, 1962, said Civil 
Action 3049-60 was dismissed with prejudice in plaintiff's 
favor by a final and subsisting judgment of this Court. Said 
Civil Action 3049-60 was based upon defendants’ complaint 
in two counts, as follows: 


"1. Defendants’ first count falsely charged that 
plaintiff had conspired with other Civil Action 3049-60 De- 
fendants Severine G. Leoffler, Sr., and Carl Henderson against 
Civil Action 3049-60 Plaintiffs John K. Clifford and Wise & 
Midgett, Inc., which was a District of Columbia corporation, 
and asked an injunction against plaintiff. 


"2. Defendants’ second count falsely charged that 
plaintiff conspired with other Civil Action 3049-60 Defendants 
Severine G. Leoffler, Sr., Carl Henderson and Crankshaft 
Service, Inc., and that plaintiff directed said conspiracy, to 
destroy the fiscal stability of Civil Action 3049-60 Plaintiff 


Wise & Midgett, Inc., and asked judgment for $21,688.91 
against plaintiff and the other Civil Action 3049-60 defendants. 


"B. On September 15, 1960, after defendants had in- 
stituted said Civil Action 3049-60, defendants instituted Civil 
Action 3050-60 in this Court by filing therein as plaintiffs 
their Complaint for Slander and sued plaintiff for $100,000.00. 
Each defendant claimed $25,000.00 for compensatory damages, 
and each defendant claimed additionally $25 ,000.00 for puni- 
tive damages. On November 19, 1960, defendants filed in 
said Civil Action 3050-60 their Amended Complaint for Slan- 
der and sued plaintiff for $200,000.00. Each defendant claimed 
$50,000.00 for compensatory damages, and each defendant 
claimed additionally $50,000.00 for punitive damages. On 
May 2, 1962, by leave of this Court, defendants filed in said 
Civil Action 3050-60 their second Amended Complaint for 
Slander and Libel and sued plaintiff for a total of $800,000.00, 
upon four counts, each for $200,000.00, as shown below. On 
November 19, 1962, Counts Two, Three and Four of said sec- 
ond amended complaint were dismissed by judgment of this 


Court in plaintiff's favor, leaving standing defendants’ first ! 
count claiming $200,000.00. On June 21, 1963, this Court by 
its Order of Dismissal, dated and filed that day, granted de- 
fendants' application for nonsuit of their Civil Action 3050-60, 
and thereby such disposition was made of Civil Action 3050- 60 
and defendants’ claims therein that they became finally dis- 
missed and cannot be revived. Said Civil Action 3050-60 as 
to plaintiff was based upon defendants' said Amended Com-_ 
plaint for Libel and Slander in four counts as follows: 


"1. Defendants’ first count falsely charged slander 
of defendants by plaintiff to one Victor Gregoire and his wife, 
both of whom had done accounting work for Eva F. Midgett, | 
when on or about July 26, 1960, plaintiff as attorney at law 
for Eva F. Midgett was investigating her claims against de- 
fendants and was legally privileged in doing so. Said first — 
count asked for compensatory damages in the amount of 
$100,000.00 and punitive damages in the amount of $100, 000. 00. 


"2. Defendants’ Count Two for Libel falsely charged 


that plaintiff on or about the 13th day of March, 1962, caused to 
be filed in the above-mentioned Civil Action No. 3049- 60, in 
which plaintiff was a defendant, a pleading which libelled de- 
fendants. Said Count Two asked for compensatory damages 

in the amount of $100,000.00 and punitive damages inthe | 
amount of $100,000.00. 


"3. Defendants’ Count Three for Libel falsely 
charged that plaintiff on or about the 23rd day of January 
1962 libelled them in a document which had been officially — 
filed in and with this Court. Said Count Three asked for 
compensatory damages in the amount of $100,000.00 and 
punitive damages in the amount of $100,000.00. 


"4, Defendants’ Count Four for Libel falsely 
charged that plaintiff on or about the 13th day of March, 
1962, caused to be filed in the above-mentioned Civil Ac- | 
tion 3049- 60, in which plaintiff was a defendant, a pleading» 
which libelled defendants. It was the same pleading on which 
defendants had based their Count Two for Libel. Said Count 
Four asked for compensatory damages in the amount of 
$100,000.00 and punitive damages in the amount of $100, De 00. 
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By order of District Judge Holtzoff passed January 2, 1964, the 
District Court's Clerk was directed to transmit as part of the record 
on appeal in Petitioner Leoffler's C.A. 2217-63 (Appeal 18,293) the 
files in Civil Action No. 3049-60 and Civil Action 3050-60. 


These Appeals 18,293 and 18,887 were consolidated by order of 
this Court, dated and filed November 12, 1964. 


Respondents' Civil Action 3049-60 complaint was filed September 
15, 1960 and made petitioners defendants. This was the first litigation 
between the parties thereto. Respondents’ first count headed "Com- 
plaint for Recision"” prayed for recision of the July 21, 1959 contract 
signed by Eva F. Midgett, as Vendor, and Respondent John Keely Clif- 
ford, as President of Wise & Midgett, Inc., and by Respondent Albert 
J. Ahern, Jr., as witness. Petitioner Leoffler did not learn about and 
did not become involved in the matter until several months after July 
1959. Petitioner Espey did not learn about and did not become in- 


volved in the matter until the latter part of June 1960. The allegations 
that defendants Leoffler and Espey conspired with one Carl Hender- 
son" [son-in-law of Eva F. Midgett] to injure the C.A. 3049-60 plain- 
tiffs were utterly immaterial and irrelevant to the relief sought, were 
false, and were interjected maliciously to discourage petitioners from 


aiding or representing said Eva F. Midgett. 


Respondents' Count II, Complaint for Intentional Interference with 
Contract Relationships, alleged absolutely falsely that Petitioners 
Leoffler and Espey and said Carl Henderson and his corporation, 
Crankshaft Services, Inc., conspired under the direction of Respondent 
-Defendant Espey to endeavor to sever the Triplex distributorship 
from Wise & Midgett, Inc., and had attempted to induce various clients 
of said Wise & Midgett, Inc., to breach their relationship with said 
corporation. These allegations were utterly false and malicious as 
hereinafter shown. 
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On April 11, 1962, District Judge Tamm's Judgment Order Fin- 


ally Dismissing This Action" was dated and filed. This order was 
pased upon Motion of Defendants 1 [Midgett ], 2 [Leoffler] and 3 [Espey] 
To Finally Dismiss This Action," etc., supported by their affidavits, 
not denied by respondents and therefore admitted by them. The un- 
denied but admitted affidavits of Petitioners Leoffler and Espey and of 
said Carl Henderson show that Petitioners Leoffler and Espey never 
met or talked or had any dealings with said Carl Henderson until Sep- 
tember 27, 1960, after the C.A. 3049-60 was instituted, when they met 
in the Office of Mr. Henderson's Attorney Harry Wender to discuss 
their defense of C.A. 3049-60, except that Petitioner Espey once, about 
August 1, 1960, when Mrs. Helen Midgett Henderson, daughter of Eva 
F. Midgett, telephoned Mr. Espey about permission by Mrs. Henderson 
for some medical treatment for Mrs. Midgett, and said Carl Hender- 
son in the same telephone conversation was informed by Mr. Espey 
that he was attorney for Mrs. Midgett and was investigating to deter- 
mine whether Mrs. Midgett had any claims against Ahern and Clifford. 


Respondents’ Civil Action 3050-60 complaint was filed September 
15, 1960, and originally named only Petitioner Espey defendant. Their 
claims were for $100,000.00. Later, on November 19, 1960, they | 
amended to claim $200,000. Later they amended to add Petitioner 
Leoffler as defendant, and added Counts Two, Three and Four, each 
claiming $200,000.00 of both petitioners. Count one, after making 
scandalous as well as immaterial, impertinent and redundant allega- 
tions as to petitioners, sued Petitioner Espey for slander of respond- 
ents to one [Victor H.] Gregoire and his wife. Petitioner Espey, by 
his attorney, took the deposition of the Gregoires, but they failed, neg- 
lected and refused to sign it as they requested at the time of the depo- 
sition, and it was filed without their signature. Petitioner Espey sub- 
mits that thereby they acknowledged that they testified falsely, and 
feared to sign their false testimony. Count Two claims that on March 


12 


13, 1962, petitioners as defendants in C.A. 3049-60 filed therein a 
pleading which contained false, scurrilous and scandalous matter 
derogatory of respondents which was false, known to be false by peti- 
tioners and totally irrelevant to C.A. 3049-60. See the statement of 
Eva F. Midgett quoted in respondents’ Count Two in Mrs. Midgett's 
affidavit filed March 12, 1962, in support of the motion to finally dis- 
miss C.A. 3049-60, filed March 12, 1962. Count Three claimed that 
on January 23, 1962, petitioners libelled respondents in a complaint to 
the District Court for the attention of its Grievance Committee and 
transmitted to the District Court's Clerk. It shows on its face that 

it was an expression of opinion and privileged as part of a court pro- 
ceeding. Count Four claimed that their quotation of Mrs. Midgett's 
affidavit filed March 12, 1962, in support of the motion to finally dis- 
miss C.A. 3049-60. also filed March 12th, was libelous. 


Respondents’ motions to dismiss Petitioner Leoffler's C.A. 2217- 
63 (Appeal 18,293) and Petitioner Espey's C.A. 1165-64 (Appeal 18,887) 


admit petitioners’ allegations that said C.A. 3049-60 and 3050-60 sued 
petitioners groundlessly, maliciously, and without probable cause, by 
successive actions in numerous counts, and that both actions termin- 
ated finally in petitioners’ favor, so that petitioners’ actions come fully 
within and are supported by the unchanged District of Columbia law 
above quoted. 


Petitioners submit that their briefs show inescapably that the Dis- 
trict Court fell into reversible error in granting respondents' motions 
to dismiss and dismissing petitioners' complaints for malicious pros- 
ecution. 


Petitioners: submit that their reply briefs completely overcome 
respondents’ Brief for Appellees filed in Appeal 18,293 and, by leave 
of this Court, made respondents" brief for appellees in Appeal 18,887. 


Petitioners further submit that this Court, using respondents’ 
said brief, could not write an opinion to affirm the District Court's 
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orders of dismissal with prejudice of petitioners' complaints, and 
also could not therefrom write an opinion, with fidelity to the facts and 
applicable law, to support Deciding Panel's Judgment order, dated and 
filed May 3, 1965, affirming the orders of dismissal with prejudice of 
the District Court on appeal in these cases. | 
Petitioners submit that respondents admitted that they utterly 
abused the processes of the law and their offices as members of the 
Bar in suing Petitioner Leoffler in five separate counts, thereby com- 
mitting five malicious, overt acts against Petitioner Leoffler, and in 
suing Petitioner Espey in six separate counts, thereby committing six 
malicious, overt acts against Petitioner Fspey. 


CONCLUSION 


Petitioners submit that under the law of the District of Columbia 
petitioners' complaints state causes of action or claims for relief , and 
that such law has not been altered, changed, modified or overruled. 
Petitioners further submit that they have been denied the redress or 
relief granted to others in similar circumstances, and that they have 
been denied "equal justice under law" under the obligation of the 
Courts to do "equal justice." 

Petitioners further submit that the Judgment order affirming the 
orders of the District Court dismissing petitioners’ complaints with 
prejudice, dated and filed May 3, 1965, should be set aside and vacated, 
and that said District Court orders should be reversed with direction 
that the litigation proceed according to law. 

Respectfully submitted, 


ae ! 
H. Clay Espey 
Attorney for Petitioner Leoffler 
in No. 18,293, | 
and 
Pro Se in Appeal 18,887 
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upon Charles W. Halleck, Fsq., Attorney for Appellee Ahern, Chanin 
Building, 815 Connecticut Avenue, N.W., Washington, D.C. 20006, and 
upon Albert J. Ahern, Jr., Esq., Attorney for Appellee Clifford, 900 
Seventeenth Street, N.W., Washington, D.C. 20006, by depositing them 
in the United States Mails, in envelopes so addressed, postpaid. 


H. Clay Espey 
Attorney as Above Stated 
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To the Honorable Judges of the United States Court of Appeals for 
the District of Columbia Circuit: 


Petitioners Severine G. Leoffler, Sr., and H. Clay Fspey, petition 
the Court for rehearing by the Deciding Panel and/or by the Court En 


Banc in the matter of the judgment order of the Deciding Panel, dated 
and filed May 3, 1965, affirming the orders of the District Court dis- 
missing petitioners’ complaints with prejudice on respondents’ motions 
to dismiss, on appeal in these cases. 


Petitioners pray the Court for careful review of the denial of jus- 
tice to petitioners on erroneous technical, not substantive, rulings, and 
in such review pray consideration as to whether petitioners have had 
"equal justice under law" according to the obligation of "equal justice," 
or whether petitioners and their claims have been the subjects of bias 
and prejudice and arbitrary and capricious rulings. 


GROUNDS FOR REHEARING 
Petitioners state the grounds therefor as follows: 


1. Failure to apprehend that petitioners’ complaints state causes 
of action or claims for relief under the law of the District of Columbia 


2. Failure to apprehend that such law, which provides redress 
and relief to petitioners, has not been altered, changed, modified or 
overruled. 


3. Failure to grant petitioners redress or relief has deprived 
petitioners of the redress or relief granted to others in like circum- 
stances, and thus petitioners have been denied "equal justice under 
law." 


THE APPLICABLE LAW OF THE DISTRICT OF COLUMBIA 


Melvin v. Pence, 1942, 74 U.S. App.D.C. 154, 130 F.2d 423, a suit 
in the nature of an action for malicious prosecution, wherein a judg- 
ment for appellee-plaintiff was affirmed, held: 

"Access to the courts and other tribunals, however, 
should not be abused. The freedom to use their proc- 


esses is not absolute. When malice motivates a ground- 
less claim and results in special injury beyond what 


assertion of rights ordinarily entails, remedy is af- 
forded. The right to litigate is not the right to become 

a nuisance. When the proceeding has no relation to 
protection of any right of the suitor or any public right | 
which he reasonably may have a hand in vindicating, the 
reason for his protection fails and he must respond." 


Soffos v. Eaton, 1945, 80 U.S. App. D.C. 306, 152 F.2d 682, an 
action for malicious prosecution, wherein a judgment dismissing the 
complaint was reversed, held: 


"The law tries to avoid both too much discourage- 
ment and too much encouragement of litigation. Some 
sort of balance has to be struck between the social in- 
terests in preventing unconscionable suits and in per- 
mitting honest assertion of supposed rights. These 
interests conflict... .- 


"But we have also said that ‘the right to litigate is 
not the right to become a nuisance.' The burden of 
being compelled to defend successive unconscionable 
suits is not one which would 'necessarily result in all 
suits prosecuted to recover for like causes of action." 
The burden increases in more than arithmetical pro- 
portion. As the dissenting opinion in the Municipal 
Court of Appeals points out, successive suits may 
even wear a defendant down to the point of capitula- 
tion. We see no good reason why the law should toler- | 
ate repeated abuse of its processes. To allow redress | 
for such abuse will not seriously hamper the honest 
assertion of supposed rights. No one is likely to be 
deterred from litigating an honest claim by fear that 
some future jury may erroneously decide that he has 
brought two suits maliciously and without probable 
cause. We hold accordingly that one who twice sues 
another maliciously and without probable cause is re- 
sponsible to him in damages. Appellant's complaint 
therefore states a claim upon which relief may be 
granted." 


(Note: This case does not hold that the "succes- 
sive unconscionable suits" have to be on the same 
or related causes of action. The basic premise 
of this case is that the benefit of doubt as to whe- 
ther or not a single action is malicious must be 
resolved in favor of its plaintiff, but that any 
such doubt must be resolved against a plaintiff 
who "twice sues another maliciously and without 
probable cause.” 


Holt v. Boyle Brothers, Inc., 95 U.S. App. D.C. 1, 216 F.2d 636, 
an action for slander, libel and malicious abuse of process wherein 
the District Court directed a verdict and entered judgment for defen- 
dant,andwhereinthis Court reversed, ruling that the claims of Mr. and 
Mrs. Holt should have been submitted to the jury on the theory of mal- 
icious prosecution, held: 


| . But we held in 1945 that one who twice sues 
another maliciously and without probable cause is re- 
sponsible in damages. We said: 'The burden of being 
compelled to defend successive unconscionable suits 
is not one which would ‘necessarily result in all suits 
prosecuted to recover for like causes of action.’ Sof- 
fos v. Eaton, 80 U.S. App. D.C. 306, 307, 152 F.2d 682, 
683. This is equally true of the burden of being com- 
pelled to defend an unconscionable appeal." 


(Note: The basic premise of this case is that where 
there are two distinct malicious, overt acts ina 
single litigation, the defendant therein has a cause 
of action or claim for relief for malicious prosecu- 
tion upon such two malicious overt acts.) 


Brooking v. Lemon, Mun.Ct.App.D.C., 1953, 96 A.2d 849, an ac- 
tion for malicious prosecution based on two actions on two different 
claims filed more than fourteen months apart, wherein a verdict and 
judgment for plaintiff were affirmed, held: 


"It being settled in this jurisdiction 'that one who 
twice sues another maliciously and without probable 
cause is responsible to him in damages," Soffos v. 


Eaton, 80 U.S. App. D.C. 306, 152 F.2d 682, 683, we 
proceed to examine the ae basic contentions on 
which the appeal must turn." 


Most careful and diligent examination of the reports of this Court 
through Volume 118 U.S. App. D.C. discloses that the foregoing state- 
ments of the law of the District of Columbia remain in full force and 
effect and have not been altered, changed, modified or overruled. 


THE FACTS OF THESE CASES AND i 


APPLICATION OF LAW THERETO 


Petitioners submit that the previous rulings in these aoreats have 


failed to take petitioners' allegations as true and to give them all rea- 
sonable favorable inferences arising therefrom, as the law requires. 
Petitioners’ separate complaints were dismissed with prejudice | on 
respondents’ motions to dismiss. "On a motion to dismiss, the plain- 
tiff's allegations are to be taken as true and all reasonable favorable 
inferences arising therefrom are to be indulged. Dioguardi v. Durn- 
ing, 2 Cir., 139 F.2d 774. A motion to dismiss should not be sustained 
‘unless it appears to a certainty that the plaintiff would be entitled to 
no relief under any state of facts which could be proved in support of 
the claim’ set for by the plaintiff." Callaway v. Hamilton Nat'l Bank, 
90 U.S. App. D.C. 229, 231, 195 F.2d 556. 


Respondents’ Motion To Dismiss (Appeal 18,293, JA 10) admitted 
Petitioner Loeffler's allegations by Paragraph 2 of his Complaint for 
Malicious Prosecution (Appeal 18,293, JA 1) as follows: 


"9, Plaintiff sues defendants for malicious ee Ccecarion 
Defendants, having prior knowledge that plaintiff was the friend 
and lay representative of one Eva F. Midgett in connection | 
with claims of hers, falsely, and with malice, and without prob- 
able cause, sued plaintiff upon five alleged causes of action or 
claims upon which they sought judgments in matters relating 
to such representation, by way of five counts in two civil ac- 


tions, all of which have terminated completely in plaintiff's 
favor by final judgments of dismissal with prejudice of de- 
fendants' claims, as follows: 


"A. On September 15, 1960, Defendant Clifford as 
plaintiff and Defendant Ahern as attorney for Defendant Clif- 
ford instituted Civil Action 3049-60 in this Court whereby 
they sued plaintiff as defendant, together with four other de- 
fendants. On April 11, 1962, said Civil Action 3049-60 was 
dismissed with prejudice by final judgment of this Court. 
Said Civil Action 3049-60 was based upon defendants’ com- 
plaint in two counts, as follows: 


"1. Defendants' first count charged that plaintiff 
conspired with Civil Action 3049-60 Defendants H. Clay Es- 
pey and Carl E. Henderson against Civil Action 3049-60 
Plaintiffs John K. Clifford and Wise & Midgett, Inc., which 
was a District of Columbia corporation, and asked an injunc- 
tion against plaintiff. 


"2. Defendants' second count charged that plaintiff 


conspired with Civil Action 3049-60 Defendants H. Clay Espey, 
Carl Henderson and Crankshaft Service, Inc., to destroy the 
fiscal stability of Civil Action 3049-60 Plaintiff Wife & Mid- 
gett, Inc., and asked judgment for $21,688.91 against plaintiff 
and the other Civil Action 3049-60 defendants. 


"B. On September 15, 1960, defendants as plaintiffs 
instituted Civil Action 3050-60 in this Court without naming 
plaintiff as a party defendant. By their Amended Complaint 
in said Civil Action 3050-60, filed on May 2, 1962, by leave 
of this Court, defendants as plaintiffs added three additional 
counts alleging three additional claims against this plaintiff 
as defendant and the original Civil Action 3050-60 defendant, 
each for $200,000.00. On September 4, 1962, this Court by 
a final judgment dismissed with prejudice defendants' Count 
Two, Three and Four claims against the defendant [plaintiff] 
upon motion that plaintiff's conduct was legal and privileged. 
Said Civil Action 3050-60 as to plaintiff was based upon de- 
fendants' Amended Complaint Counts Two, Three and Four, 
as follows: 
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"4. Defendants’ Count Two for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants caused by plain- 
tiff and H. Clay Espey on or about March 13, 1962, and asked 
compensatory damages in the amount of $100,000.00 and puni- 
tive damages inthe amount of $100,000.00, a total of $2 00,000.00. 


"2. Defendants’ Count Three for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and 
H. Clay Espey on or about January 23, 1962, and asked com-) 
pensatory damages in the amount of $100,000.00 and punitive: 
damages in the amount of $100,000.00, a total of $200,000.00. 


"3. Defendants’ Count Four for Libel, added by amend- 
ment May 2, 1962, charged libel of defendants by plaintiff and 
H. Clay Espey on or about March 13, 1962, and asked compen- 
satory damages in the amount of $100,000.00 and punitive dam- 
ages in the amount of $100,000.00, a total of $200,000.00. 


Respondents’ Motion To Dismiss (Appeal 18,887, JA 4) admitted 
Petitioner Espey's allegations by Paragraph 3 of his Complaint for 


Malicious Prosecution (Appeal 18,887, JA 1) as follows: 


"3. Plaintiff sues defendants as principals, jointly and » 
severally, for malicious prosecution. After plaintiff by his 
letter to defendants, under date of August 4, 1960, had in- 
formed them that plaintiff was the attorney at law represent- 
ing one Eva F. Midgett in the matter of her claims against — 
defendants, and after defendants by letter to plaintiff of De- 
fendant Ahern, as attorney for defendants, had threatened to 
sue plaintiff personally, defendants twice sued plaintiff ground- 
lessly, maliciously, and without probable cause, by succes- 
sive actions relative to plaintiff's said representation of Eva 
F. Midgett. Both actions have terminated, finally, in plain- 


tiff's favor, as follows: 


"A. On September 15, 1960, Defendant Clifford as 
plaintiff and Defendant Ahern, appearing as attorney at law; 
instituted Civil Action 3049-60 in this Court by filing therein 
their Complaint for Recision and sued plaintiff, as defendant, 
together with said Eva F. Midgett and three others as defend- 
ants. Said Civil Action 3049-60, by operating of the compul- 


sory counterclaim rule of law provided by Federal Civil Rule 
of Procedure No. 13(a), delayed plaintiff from instituting and 
prosecuting as attorney at law for said Eva F. Midgett her 
claims against defendants. On April 11, 1962, said Civil 
Action 3049-60 was dismissed with prejudice in plaintiff's 
favor by a final and subsisting judgment of this Court. Said 
Civil Action 3049-60 was based upon defendants’ complaint 
in two counts, as follows: 


"4. Defendants’ first count falsely charged that 
plaintiff had conspired with other Civil Action 3049-60 De- 
fendants Severine G. Leoffler, Sr., and Carl Henderson against 
Civil Action 3049-60 Plaintiffs John K. Clifford and Wise & 
Midgett, Inc., which was a District of Columbia corporation, 
and asked an injunction against plaintiff. 


"2. Defendants' second count falsely charged that 
plaintiff conspired with other Civil Action 3049-60 Defendants 
Severine G. Leoffler, Sr., Carl Henderson and Crankshaft 
Service, Inc., and that plaintiff directed said conspiracy, to 
destroy the fiscal stability of Civil Action 3049-60 Plaintiff 


Wise & Midgett, Inc., and asked judgment for $21,688.91 
against plaintiff and the other Civil Action 3049-60 defendants. 


"B. On September 15, 1960, after defendants had in- 
stituted said Civil Action 3049-60, defendants instituted Civil 
Action 3050-60 in this Court by filing therein as plaintiffs 
their Complaint for Slander and sued plaintiff for $100,000.00. 
Each defendant claimed $25,000.00 for compensatory damages, 
and each defendant claimed additionally $25,000.00 for puni- 
tive damages. On November 19, 1960, defendants filed in 
said Civil Action 3050-60 their Amended Complaint for Slan- 
der and sued plaintiff for $200,000.00. Each defendant claimed 
$50,000.00 for compensatory damages, and each defendant 
claimed additionally $50,000.00 for punitive damages. On 
May 2, 1962, by leave of this Court, defendants filed in said 
Civil Action 3050-60 their second Amended Complaint for 
Slander and Libel and sued plaintiff for a total of $800,000.00, 
upon four counts, each for $200,000.00, as shown below. On 
November 19, 1962, Counts Two, Three and Four of said sec- 
ond amended complaint were dismissed by judgment of this 


| 
Court in plaintiff's favor, leaving standing defendants’ first | 
count claiming $200,000.00. On June 21, 1963, this Court by 
its Order of Dismissal, dated and filed that day, granted de- 
fendants' application for nonsuit of their Civil Action 3050-60, 
and thereby such disposition was made of Civil Action 3050-60 
and defendants' claims therein that they became finally dis- 
missed and cannot be revived. Said Civil Action 3050-60 as 
to plaintiff was based upon defendants" said Amended Com-; 
plaint for Libel and Slander in four counts as follows: 


"1. Defendants' first count falsely charged slander 
of defendants by plaintiff to one Victor Gregoire and his wife, 
both of whom had done accounting work for Eva F. Midgett, 
when on or about July 26, 1960, plaintiff as attorney at law — 
for Eva F. Midgett was investigating her claims against de- 
fendants and was legally privileged in doing so. Said first 
count asked for compensatory damages in the amount of 


$100,000.00 and punitive damages in the amount of $100,000.00. 
"2. Defendants' Count Two for Libel falsely charged 


that plaintiff on or about the 13th day of March, 1962, caused to 
be filed in the above-mentioned Civil Action No. 3049-60, in 
which plaintiff was a defendant, a pleading which libelled de- 
fendants. Said Count Two asked for compensatory damages 

in the amount of $100,000.00 and punitive damages in the | 
amount of $100,000.00. 


"3, Defendants’ Count Three for Libel falsely 
charged that plaintiff on or about the 23rd day of January 
1962 libelled them in a document which had been officially | 
filed in and with this Court. Said Count Three asked for — 
compensatory damages in the amount of $100,000.00 and 
punitive damages in the amount of $100,000.00. 


"4, Defendants’ Count Four for Libel falsely 
charged that plaintiff on or about the 13th day of March, 
1962, caused to be filed in the above-mentioned Civil Ac- | 
tion 3049-60, in which plaintiff was a defendant, a pleading | 
which libelled defendants. It was the same pleading on which 
defendants had based their Count Two for Libel. Said Count 
Four asked for compensatory damages inthe amount of 
$100,000.00 and punitive damages in the amount of $100,000.00. 
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By order of District Judge Holtzoff passed January 2, 1964, the 
District Court's Clerk was directed to transmit as part of the record 
on appeal in Petitioner Leoffler's C.A. 2217-63 (Appeal 18,293) the 
files in Civil Action No. 3049-60 and Civil Action 3050-60. 


These Appeals 18,293 and 18,887 were consolidated by order of 
this Court, dated and filed November 12, 1964. 


Respondents’ Civil Action 3049-60 complaint was filed September 
15, 1960 and made petitioners defendants. This was the first litigation 
between the parties thereto. Respondents’ first count headed "Com- 
plaint for Recision" prayed for recision of the July 21, 1959 contract 
signed by Eva F. Midgett, as Vendor, and Respondent John Keely Clif- 
ford, as President of Wise & Midgett, Inc., and by Respondent Albert 
J. Ahern, Jr., as witness. Petitioner Leoffler did not learn about and 
did not become involved in the matter until several months after July 
1959. Petitioner Espey did not learn about and did not become in- 
volved in the matter until the latter part of June 1960. The allegations 
that "defendants Leoffler and Espey conspired with one Carl Hender- 
son" [son-in-law of Eva F. Midgett] to injure the C.A. 3049-60 plain- 
tiffs were utterly immaterial and irrelevant to the relief sought, were 
false, and were interjected maliciously to discourage petitioners from 
aiding or representing said Eva F. Midgett. 


Respondents’ Count II, Complaint for Intentional Interference with 
Contract Relationships, alleged absolutely falsely that Petitioners 
Leoffler and Espey and said Carl Henderson and his corporation, 
Crankshaft Services, Inc., conspired under the direction of Respondent 
-Defendant Espey to endeavor to sever the Triplex distributorship 
from Wise & Midgett, Inc., and had attempted to induce various clients 
of said Wise & Midgett, Inc., to breach their relationship with said 
corporation. These allegations were utterly false and malicious as 
hereinafter shown. 
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On April 11, 1962, District Judge Tamm's Judgment Order Fin- 
ally Dismissing This Action" was dated and filed. This order was 
based upon Motion of Defendants 1 [Midgett], 2 [Leoffler] and 3 [Espey] 
To Finally Dismiss This Action," etc., supported by their affidavits, 
not denied by respondents and therefore admitted by them. The un- 
denied but admitted affidavits of Petitioners Leoffler and Espey and of 
said Carl Henderson show that Petitioners Leoffler and Espey never 
met or talked or had any dealings with said Carl Henderson until Sep- 
tember 27, 1960, after the C.A. 3049-60 was instituted, when they met 
in the Office of Mr. Henderson's Attorney Harry Wender to discuss 
their defense of C.A. 3049-60, except that Petitioner Espey once, about 
August 1, 1960, when Mrs. Helen Midgett Henderson, daughter of Eva 
F. Midgett, telephoned Mr. Espey about permission by Mrs. Henderson 
for some medical treatment for Mrs. Midgett, and said Carl Hender- 
son in the same telephone conversation was informed by Mr. Espey 
that he was attorney for Mrs. Midgett and was investigating to deter- 
mine whether Mrs. Midgett had any claims against Ahern and Clifford. 


Respondents’ Civil Action 3050-60 complaint was filed September 
15, 1960, and originally named only Petitioner Espey defendant. Their 
claims were for $100,000.00. Later, on November 19, 1960, they 
amended to claim $200,000. Later they amended to add Petitioner 
Leoffler as defendant, and added Counts Two, Three and Four, each 
claiming $200,000.00 of both petitioners. Count one, after making 
scandalous as well as immaterial, impertinent and redundant allega- 
tions as to petitioners, sued Petitioner Espey for slander of respond- 
ents to one [Victor H.] Gregoire and his wife. Petitioner Espey, by 
his attorney, took the deposition of the Gregoires, but they failed, neg- 
lected and refused to sign it as they requested at the time of the ,depo- 
sition, and it was filed without their signature. Petitioner Espey sub- 
mits that thereby they acknowledged that they testified falsely, and 
feared to sign their false testimony. Count Two claims that on March 


12 


13, 1962, petitioners as defendants in C.A. 3049-60 filed therein a 
pleading which contained false, scurrilous and scandalous matter 
derogatory of respondents which was false, known to be false by peti- 
tioners and totally irrelevant to C.A. 3049-60. See the statement of 
Eva F. Midgett quoted in respondents’ Count Two in Mrs. Midgett's 
affidavit filed March 12, 1962, in support of the motion to finally dis- 
miss C.A. 3049-60, filed March 12, 1962. Count Three claimed that 
on January 23, 1962, petitioners libelled respondents in a complaint to 
the District Court for the attention of its Grievance Committee and 
transmitted to the District Court's Clerk. It shows on its face that 

it was an expression of opinion and privileged as part of a court pro- 
ceeding. Count Four claimed that their quotation of Mrs. Midgett's 
affidavit filed March 12, 1962, in support of the motion to finally dis- 
miss C.A. 3049-60, also filed March 12th, was libelous. 


Respondents' motions to dismiss Petitioner Leoffler's C.A. 2217- 


63 (Appeal 18,293) and Petitioner Espey's C.A. 1165-64 (Appeal 18,887) 
admit petitioners’ allegations that said C.A. 3049-60 and 3050-60 sued 
petitioners groundlessly, maliciously, and without probable cause, by 
successive actions in numerous counts, and that both actions termin- 
ated finally in petitioners’ favor, so that petitioners’ actions come fully 
within and are supported by the unchanged District of Columbia law 
above quoted. 


Petitioners submit that their briefs show inescapably that the Dis- 
trict Court fell into reversible error in granting respondents" motions 
to dismiss and dismissing petitioners’ complaints for malicious pros- 
ecution. 


Petitioners submit that their reply briefs completely overcome 
respondents' Brief for Appellees filed in Appeal 18,293 and, by leave 
of this Court, made respondents" brief for appellees in Appeal 18,887. 


Petitioners further submit that this Court, using respondents' 
said brief, could not write an opinion to affirm the District Court's 
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orders of dismissal with prejudice of petitioners’ complaints, and 
also could not therefrom write an opinion, with fidelity to the facts and 
applicable law, to support Deciding Panel's Judgment order, dated and 
filed May 3, 1965, affirming the orders of dismissal with prejudife of 
the District Court on appeal in these cases. 


Petitioners submit that respondents admitted that they vere 
abused the processes of the law and their offices as members of|the 
Bar in suing Petitioner Leoffler in five separate counts, thereby com- 
mitting five malicious, overt acts against Petitioner Leoffler, and in 
suing Petitioner Espey in six separate counts, thereby committing six 
malicious, overt acts against Petitioner Espey. | 


CONCLUSION 


Petitioners submit that under the law of the District of Columbia 
petitioners’ complaints state causes of action or claims for relief, and 
that such law has not been altered, changed, modified or overruled. 
Petitioners further submit that they have been denied the redress or 
relief granted to others in similar circumstances, and that they: have 
been denied "equal justice under law" under the obligation of the 
Courts to do "equal justice." 


Petitioners further submit that the Judgment order affirming the 
orders of the District Court dismissing petitioners’ complaints | with 
prejudice, dated and filed May 3, 1965, should be set aside and vacated, 
and that said District Court orders should be reversed with direction 
that the litigation proceed according to law. 

Respectfully submitted, 


H. Clay Espey 
Attorney for Petitioner Leotfler 
in No. 18,293, | 
and 


Pro Se in Appeal 18,887 


CERTIFICATE OF COUNSEL 


Thereby certify that the foregoing petition for rehearing is pre- 
sented in good faith and not for the purpose of delay. 


H. Clay Espey 
Attorney as Above Stated 


CERTIFICATE OF SERVICE 


I hereby certify that I have today, this 18th day of April, 1965, 
served copies of the foregoing and attached petition for rehearing 
upon Charles W. Halleck, Fsq., Attorney for Appellee Ahern, Chanin 
Building, 815 Connecticut Avenue, N.W., Washington, D.C. 20006, and 
upon Albert J. Ahern, Jr., Esq., Attorney for Appellee Clifford, 900 
Seventeenth Street, N.W., Washington, D.C. 20006, by depositing them © 


in the United States Mails, in envelopes so addressed, postpaid. 


H. Clay Espey 
Attorney as Above Stated 


